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1 There is no intrinsic distinction between real and regulatory
offenses.

2  The principle thar there should be no state punishment without

nroof beyond a reasonable doubrt by the state of an ace and fault should
apply equally to corporations and individuals.

3 Autornatic rules, such as vicarious and absolute liability or &HMM
,mwﬁwcmo? and legal fictions, such as aggregated knowledge, sho
therefore be abandoned. ‘

4 The basis for punishing corporations should be .n?mbmn& J
Q.u%onﬁn culture respecting proof of both act and fault, with the leve
of fault determined by the offense definition.

5 There is no persuasive case for having special rules of accessory
liability for corporate directors and executives.
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The Right to One's Homeland, Ethnic Cleans-
ing, and the International Criminal Tribunal
for the Former Yugoslavia®

Alfred de Zayas™

There is no greaser sorrow on Earth than the loss

of one's native land
—Euripides, Medea, v. 650-5651

INTRODUCTION

t may be considered an anomaly that although the right to live in
one's homeland? is undoubrtedly a fundamental right, and although the

*

Editor’s note: This article was completed in September 1995 bur has been
updated through December 10, 1995, to rake brief note of some new indictments by the
International Criminal Tribunal for the Former Yugoslavia and the conclusion of 2 peace

agreement between the parties to the conflict in the region of the former Yugoslavia,
=k

Senior Human Rights Officer, Unired Nartions Centre for Human Rights,
Geneva, Swirzerland; Visiting Professor, DePaul University College of Law, 1993-1994;
J.D., Harvard University 1970; PR.D., University. of Gottingen 1977 1 had the
opportunity to discuss the text at considerable length with Madeleine Sann and would
like to express my inrellecrual indebtedness znd sincere thanks for all her subsrantive
inpur. This article reflects the petsonal views of the author.

1

The term Rechr auf die Heimar ("right 10 the homeland”) was coined by

German legal scholars and publicists in the 1950s and 1960s. For a recent discussion,

see Das Recht auf die Heimat: Fin Menschenvechs (Haremur Koschyk ed., 1992). The

standard work is Otto Kimminich, Das Rechz auf die Heimar (1978); see zhso F.E W
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United Nations and other intergovernmental forums have engaged in
extensive standard setring in the area of human righzs, this right has not
yet been expressly recognized in either an international convention or an
addendum to the universal human rights covenants,? in the form of a
new article or optional protocol. Notwithstanding this positivist lacuna,
the sight to one's homeland is a necessary prerequisite to the enjoyment
of most other human rights. Indeed, the denial of the right to live in
one's homeland necessarily entails the violation of such rights as the right
o self-determination, which many consider to be jus cogens, or a
peremptory notm of international law.? Without the right to one's
hometand, persons could be forcibly expelled from their native lands and
thus deprived not only of self-determination bur also of the exercise of
most civil, political, economic, social, and culrural rights that are widely
recognized in international law. :

This article proposes to demonstrate the existence of the right to
one's homeland in international law by tracing the protection of its
elements in existing norms. As discussed below, this right can be
derived, inter alia, from provisions of the International Covenant on

Civil and Political Rights,? the International Covenant on Economic,
fu .

Tomuschat, Das Recht auf die Heimat, neue rechtliche Aspekte, in Das ﬁ.mé%mn Recht
zwischen Freiheit und Verannwortung 183 (Jiirgen Jekewicz ed., 1989); Felix Ermacora, Die
suderendeutichen Fragen (1992); Das Recht auf die Heimar (Kurt O. Rabl ed., 1959).

z The so-called international bill of rights includes Universal Declaration of
Human Rights, G.A. Res. 217A (11D, UN. Doc. A/810, at 71 (1948) [hereinafter

Universal Declaration]; International Covenant on Economic, Social, and Cultural Rights, .
adopted Dec. 16, 1966, 993 UN.T.S. 3 (cntered into force Jan. 3, 1976) [hereinafrer

International Covenant on Ecopomic Rights]; International Covenant on Civil and
Political Rights, adopted Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force Mar. 23,
1976) [hereinafter International Covenant]. One could argue that this right is implicic
in id art, 12(4), which protects the right to "enter” one's OWR COURNTTY-

3 Support for this view can be found in lan Brownlie, Principles of Public
Tnternational Law 515 (3d ed. 1979); Hector Gros-Espiell, Self-determination and Jus
Cogens, in UN. Law/Fundamental Rights 167 (Antonio Cassese ed., 1979). This view
also has its critics. For a good discussion of the debate and references, see Ralph
Steinhardt, Book Review, 88 Am. J. Int'l L. 831 (1994) (reviewing several recent works
on self-derermination). ‘ .

~ - [P [ 7
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mo.nﬂr and Cultural Rights,” the International Convention on the
Elimination of All Forms of Racial Discrimination,® the Convention on
the Prevention and Punishment of the Crime of Genocide,” and the
Um&m.ﬁmmom on the Righss of Persons Belonging to National or Ethnic,
Religious, and Linguistic Minorities.? It can also be established M.
contrario; that is, the prohibition of compulsory population transfers is
&o awmmﬁ?n expression of the right to one's homeland. Such a prohibi-
ton is contained in the Fourth Geneva Convention of 1949° and in
>mﬁ.&&os& Protocol 1T of 1977.)° Moreover, the deportation of the
native population and the implantation of settlers in occupied areas was
mao.mancﬁnm under the Nuremberg Charter as a war crime and a crime
against rzBmE_Q..: On the basis of these sources of law, it can be

International Covenant on Economic Rights, supra note 2.

G

. Adopred Dec. 21, 1965, 660 U.N.T.5. 195 (entered inro force Jan. 4, 1969)
{hereinafrer Convention on Racial Discrimination]. u

7
Adopted Dec. 9, 1948, 78 UN.T.S. 277 {entered into force Jan. 12, 1951)

[hereinafter Genocide Convention]. ,

3

G.A. Res. 47/135, UN Ob.OF.Awﬁr Sess., Supp. No. 49
R . " . . 49, at 210, TJ.N. .
A/47749 (1992) [hereinafter Declaration on gmncnﬁn&nww : N Uon

, . . o
Geneva Convention Relative to the Protection of Civilian Persons in Time of

War, adopred Aug. 12, 1949, art. 49, 75 UN.T.S. 287 (entered i
. . , art. 49, N.T.S. to force Qct.
[hereinafter Geneva Convention IV]. o foree Qe 21, 1950

10

. Protocol ?”_.&aosmm to the Geneva Conventions of 12 August 1949, and
Mwwwcwmuﬁo the Protection of Victims of Non-international Armed Conflicts (Protocol IT)

pted June 8, 1977, art. 17, 1125 UN.T.S. 609 (entered i f 7 “
fhereinafter Additional Protocol II}. e foree Dec. 7. 1979)

n The International Military Tribunal at Nuremberg was established pursuant 1o

Agreement for the Prosecution and Punishment of the Major War Criminals ‘of the

' European Axis, Aug. 8, 1945, 82 UN.T.S. 279 [hereinafter London Agreement]. The

Charter of the International Military Tribunal ar Nuremberg is set out in id. at 284
[hereinafter Nuremberg Charter]. War crimes were prosecuted under Zz.anﬁ_unu
Charrer, supra, art. 6(b); crimes against humanity, under i arct. 6(c). For the wcmmﬂﬁbm
of the International Milivary Tribunal, sce 22 Trial of the Major War Criminals before the
International Military Tribunal, Nuremberg, 14 Qctober 1945-1 October 1946, at 411
W%Mmmv (hereinafter Trial of the Major War Criminaly]. See infratext mnnoammaﬁwm notes
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asserted that, although the right to one's homeland has yet to be specifi-
cally formulated and embodied in an international convention or
protocol, its violation in the form of "ethnic cleansing"** or mass
expulsion constitutes a serious offense against international humanitarian
law'® that is subject to prosecution by the International Criminal
Tribunal for the Former Yugoslavia under various provisions of its
Statute.

In the mo:o,ium sections, a distinction is made berween hard and
soft law. Hard law encompasses rules of customary international law that
are unjversally binding, conventions (Jex laza, or law that has been laid
down) insofar as they bind the parties (although some treaty law may
also be considered  customary and hence universally binding), and
international case law at least as to the parties to a contentious dispute
before the International Court of Justice. Soft law, or developing law
(lex ferenda), includes declarations, certain resolutions, recommendations,
and reports of UN organs and other international organizations and has
persuasive but not binding force.

Within this framework, I examine the continued occurrence of
ethnic cleansing and mass expulsions. I begin with a historical survey of
forcible population transfers in European history. In the following
sections, 1 review the applicable hard law and soft law, focusing on
international norms and case law, as well as on ongoing efforts by the
Internatonal Law Commission, the UN Subcommission on Prevention
of Discrimination and Protection of Minorities, the UN Commission on
Human Rights, and the UN High Commissioner for Human Rights to
promote and protect the right to one's homeland. The next section

examines the current policy and practice of ethnic cleansing in the
former Yugoslavia and shows that it entails war crimes as well as crimes

12 It appears that the term was coined in the early 1980s by the Serbian
ultranationalist leader Vojislav Sesselj. Buz it was only after the outbreak of hostilities in
1991 thar the term attained its sad notoriety. The best analysis of the term and its
history may be found in Drazen Petrovic, Ethnic Cleansing—An Aaempt at Methodology,
5 Eur. ], Toc'l L. 342 (1994). :

B See gemerally M. Cherif Bassiouni, Crimes against Humanity in International
Criminal Law (1992); see alro Christa Meindersma, Legal Iisues Surrounding Population
Transfers in Conflict Situations, 41 Neth. Int'l L. Rev. 31 {1994).
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against humanity, and that some manifestations of ethnic cleansin
constitute genocide within the meaning of the Qm:ooﬁm.ﬂond\msao%
Hw.mﬁm context, I review the mandate of the International OQBEH.
Tribunal for the Former Yugoslavia and its proceedings to date.!
Eﬁ.ro:mr ethnic cleansing is not an offense expressly included in &.an
Tribunal's Statute,” I suggest that the actions used to accomplish ethnic
n_nm.uaﬂm clearly fall within the Tribunal's competence. The concluding
section puts forward the idea that in this era of human rights oo&%
cation, forcible population transfers and specifically ethnic cleansing are
an anachronism. I explore possible remedies, in particular, the return of
refugees and expelled persons to their homelands, and call for the formal
articulation of this right in an international conventon.

POPULATION TRANSFERS

Huowimﬂwob transfers were common in ancient times, but the practice had
fallen into disuse in Europe over the centuries. When frontiers changed
by military force, the native populations were for the most part m.:odw&
to remain where they lived as long as they recognized the new sovereign
In .ﬁrm late nineteenth century, however, runaway nationalism and Mpn
racist concept of the single-ethnic state resalted in the terrorization and
forced flight of minority ethnic groups. During and afrer the Balkan
wars of the early twentieth century, large-scale expulsions and population
transfers took place. In the period between the first and the second
world war, the government of the new Yugoslav state, in an attempt o
assert cultural hegemony, closed state schools for Kosovo's Evmsmmmmw and
forcibly expelled about 45,000 Albanians from W%og prov-

1 For back, d i it
ckground, sec the essays collected in 4 Gritical Study of the International -

Tribunal for the Former Yugostavia, 5 Crim. L.F. 223 (1994).

15 ;
The Statute of the International Criminal Tribunal for the Former Yugoslavia

[hereirafter ICTY Statute] is set our as an annex to Report of the Secretary-General
pursuant to Paragraph 2 of Security Council Resobution 808 (1993), UN. Doc. S/25704
& Add.1 (1993), reprinted in 32 LL.M. 1163, 1192, and 5 Crim. LF. 597, 636 (1994)

[hereinafter Secretary-Greneral's Ronave]
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ince-—confiscating their land and turning it over to some mob.oo
Serbian "colonists.”’®  Ethnic cleansing in mom.Em and Io.awnmoﬁmm
following the breakup of the former Yugoslavia in G.E is a wob-
temporary example of how international w@.ﬁ:mwm morality have been
subordinated to jingoistic and racist fantasies. . .
Prior to the second woild war, international rﬁme rights
srandards had not quite coalesced and the concept of population .ﬁ.mwmmamm
was not defined in legal terms. As a mateer of mmn.ﬁ the womm._UEQ. of
transferring populations, rather than shifting _.,H.oh.éaHm, was .Sm%nm by
numerous respected politicians as an arguable mw_cﬂon to ethnic ﬁnﬂ&omm.m
Such a solution appeared particularly attractive when a redrawing o
frontiers along ethnic lines was not @Hmmmnmzm and would not mﬁ“wnman_ N_w
separating intermingled hostile wcwc,_.mﬂ._oum. Thus, pursuant to the Hw
Treaty of Lausanne,’® some two dBE.Eb Greeks wnm Hm.ﬁmwm M&an mww
changed” on a compulsory basis,” with the blessing of the League o

; g . . o
Nations.?? This novel idea was not, however, without its cri

1 Sabrina Petra Rames, War in the Balkans, Foreign Aff., Fall Gwmu at 79, 81.

17 See the reports on The Situation of N.F:SM Rights in the w.ﬂ&mw‘ of %‘N Nﬂ.ﬁw

-oslavia, prepared by Tadeusz Mazowiecki, Special Rapporteur, U.IN. Comm
Mﬂ%&d.m HH.Up.‘.uw. M\OHM.A.DQQNE-:@ (1992); U.N. Dec. E/CN.4/1992/5-1/10 Cwoww.__uw
UN. Doc. A/47/666 (U.N. Doc. $/24809) (1992); U.N. Doc. m_\OZ.um:mwM\mW
(1992); UN. Dec. F/CN.4/1993/50 (1993); UN. Dec. m\ﬂ%.%ﬁmwﬁm Cﬂwwmu Hnu‘mmﬂ
periodic report); U.N. Doc. E/CIN.4/1994/4 (1993) {second periodic nnvonvmﬁw .G %Wu
E/CN.4/1994/6 (1993) {third periodic Hﬂuonw. UN. Doc. m.ﬁi.@..mwm ﬁ..G 3
(fourth periodic reporz); U.N. Doc. B/CN 411994747 (1993) (fifth periodic nn@o%n\vmwww&
Doc. B/CN.4/1994/110 (1994) (sixth periodic report); U.N. Doc. @..OZ. >
(1994) (seventh periedic report); U.N. Doc. B/CN.4/1995/10 wa& ﬁn_m._.&w perio wn
_.Q,uonah U.N. Doc. A/49/641 (UN. Doc. 5/1994/1252) (1994) ?Eﬁ.f.h periodic nnwmﬂn ;
UN. Doc. E/CN.4/1995/54 (1994) (special report on media); cmw Doc
E/CNL4/1995/57 (1995) (centh periodic report). On .HE% .MN Gomu gﬁo«wﬁn H.,nﬂmmbnw
his post in protest against United Mations 2nd wotld inaction in the .mmnn of Bosnian ana
mﬁnm% on the Unired Nations mnoﬂnnnmm areas A.CZF.»& mm Srebrenica and Zepa. UMV,
Envoy in Bosnia Quits ar "Hypocrisy,” Tnt't Herald Trib., july 28, 1995, at 1.

i Treaty of Peace (Lausanne), July 24, 1923, 28 LN.TS. 1L

i Convenrion and Protocol on the mg.nrmbmn of Greek and Turkish Populations,
Jan. 30, 1923, Greece—Turk., 32 TZ.H.m. 75. -
i . Treaty of Peace, supra note 18, art. 142, incorporated by reference the bilateral

th As Lin ceamaehble addrecss of
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Prominent among them was Lord Curzon, British Foreign Minister from
1919 to 1924 and participant in the Lausanne conference, who at that
time warned thar "the world will pay a heavy penalty for a hundred years
to come” for such a "thoroughly bad and vicious solution."? Later
commentators agreed that the population exchange was not a model of
either humanity or wisdom, and its repercussions, economic and
political, were considerable. Sir John Hope-Simpson, who also had been
intimately involved with the Lausanne treaty process, observed in 1946
that the exchange of Greeks and Turks had meant an appalling amount
of misery and hardship to everyone concerned.”

Yer, in the 1920s the Lausanne precedent was perceived by many
as a2 bold new scheme in international affairs, an experiment entered into
with great expectations.”” It should be noted that under the terms of the
agreement the population exchange was to be gradual and orderly,
provision having been made for 2 mixed commission of members
representing Greece, Turkey, and the Council of the League of Nations
to supervise the exchange of persons and the liquidation of property
claims. Whereas the populaton exchange was carried our smoothly, the
sertlement of property matters proved unworkable, so that finally all
accounts were liquidated by a lump sum agreement.*

Several population transfers pursuant to bilateral treaties with a

February 11, 1918, before the joint Houses of Congress, President Woodrow Wilsen had

insisted that "peoples and provinces are not to be bartered about from sovereigniy to

sovereignty as if they were mere chattels and pawns in a game, even the great game, now
forever discarded, of the balance of power." 1 Foreign Relavions of the United Stazes 112
{Supp. I 1918).

xA Quored in 130 Parl. Deb., HL. (5th ser.) 1120 (1944) (speech of Lord Noel-

Buxton); see alie Georgios 5. Streir, Der Lausanner Vertrag 24 (1929).

22

139 Parl. Deb., H.L. (5th ser.) 68 (1946).

B Indeed, even in the 1940s Winston Churchill spoke approvingly of this arrange-

‘ment. 406 Parl. Deb., H.C. {5th ser.} 1484 (1944).

i See generally Stephen P. Ladas, The Exchange of Minorities: Bulgaria, Greece,

“and Turkey (1932); Kalliopi A. Koufa & Constantinos Svolopoulos, The Compuliory

Exchange of Populations between, Greece and Turkey: The Settlement of Minority Questions
at the Conference of Lausanne, 1923, and Its Impact on Greeh—Turkish Relations, in Ethnic
Groups in International Relazions 275 (Paul Smith et al. eds., 1991).
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clause of option of nationality were conducted in 1939-1941 after the
outbreak of World War II. Following a speech to the Reichsrag on
QOctober 6, 1939, announcing "a new order of ethnographical conditions
.. . a resettlement of nationalities in such a manner that the process
wltimately results in the obraining of better dividing lines,” Hidler
summnioned hundreds of thousands of ethnic Germans living in neighbor-
ing states to return to Germany. On Ocrober 15, 1939, the Reich
concluded an agreement with Estonia involving the transfer of 12,900 .
"splinzers of the German nationality,"® followed on October 21 by an
agreement wich Jtaly involving 185,365 South Tyrolians; on October 30,
by an agreement with Latvia involving 48,600 Baltic Germans; on
November 3, by an agreement with the Soviet Union involving 128,000
Germans from Volhynia and East Galicia; and by other agreements.
Since the repatriations were to be voluntary, many Germans at first
~opted to sty in cheir host councries. Only after the Sovier Union
“invaded and annexed the Baltic states did the majority of the remaining
70,000 ethnic Germans decide that they would prefer, after all, 1o
resettiz in Germany. A new uansfer treaty with an option clause was

negotiated -on January 10, 1941, this tdme between the Reich and the
26

Sovier Union. , :

Fundamentally different from these transters based on option of
natiorality agreements were the forced resertlements thar Hitler imposed
on milions of non-Germans during the war. Among the victims were
over 100,000 French who were expelled from Alsace-Lorraine into Vichy
Francs, and over one million Poles who were deported from the western
parts of occupied Poland (Warthegau) into the so-called Government-
General of Poland. Similar treatment awaited many Yugoslavs and
Ukrainians. Only milicary defear prevented Hitler from implementing
his Lebensraum and reserclement plans.

The crucial difference between the option agreements and the
expulsions was the element of compulsion. But, as noted above, interna-
rional law had not yet formally taken up the question of population

- See infra text accompanying note 194
& These events are reviewed in Alfred de Zayas, Nemesis ar Potsdam (4th ed.

1990); Alfred de Zayas, A Terrible Revenge (1994); Eugens M. Kulischer, Europe on the
Pove 282-86 (1948).

!
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Mm:mmma out of occupied territory necessarily entailed violations of article
mimmuom m.um Hnm&mﬁ.mozm annexed to the Fourth Hague Convention w
1907,7 which delimit the powers of a belligerent occupant ’
o Nonetheless, in the last few months of the second Smlm d

in the years immediately mo:og.smu the Allies carried our co émmmz
wowﬁ.:mﬁo: transfers on an unprecedented scale. Some mmnﬁ“s w:..muua\
ethnic Germans were expelled from areas where their ancestors h, Mw._ﬂ,ow
MMM mmwm: r_cu.&om years, including Czechoslovakia, Icmmmaw WMBMMM»
t Tugosiavia, as well as from the eastern rovi u 30
ﬁ&ﬁr were placed under che so-called Polish HVNM,MMMMMMM MM«anﬁmEym i
National Unity. While these transfers into the Soviet mamnmw nmﬂmo*
wn& French zones of occuparion were supposed to be nounmﬂnﬁwav. an
.o.&mmw and humane" manner,? the expelling states observed n ith . Mb.
timetables nor the conditions established by Nrm Alljed ﬁouﬂw&m mﬁoﬂ.hnm

27 by .
4 The Geneva Conventions of 12 Az :

LOnUE ) Auguse 19409: 5. Pi
gen. ed., 1958) [hereinafter Picter, O.gﬁmqawwu% commantany 279 (ean S et
2 .

Nuremberg Charter, supra note 1 (s 7
Crimina ot har wmomww. note 11, art. 6(b)~{c); 22 Tria/ of the Major War

= :
i Im@ﬁﬁn Oon<mnm.on (IV) Respecting the Laws and Customs of War on Land
e Munx to the ﬂobﬁwnaoz (Regulations Respecting the Laws and Customs of War o v
44 ¢ » Uer. 18, 1907, M.Ou. Consol. T'S. 227, reprinted in Documents on the Laws ﬁa\:
(Adam Roberts & Richard Guelff eds., 2d ed. 1989) o

30

de Zayas, Nemesis ar Potsdam, supra note 26, .nrm. 1, 5-6.
31 _ . . ’

X 35 .F.oroﬁo_ c.m Proceedings of the Berlin (Porsdam)} Conference Aug. 2, 1945, arr
+ 2 Bevans 1207 (in the finai version of the protocol, this provision is w&mmmﬂoﬁwﬁmﬁm m:.n.

ViHI).

32 H H 4. Tel H .AH H A
N . art Hm A \m. 2 -

art. 3 :.HN._ Crs1 this pr
X 7 x in HTﬂ version o ﬂT@ @:UNOOOM this provision i1s redesionare




i

266 Criminal Law Forum Vol. 6 No. 2

for Germany. An estimated swo to three million Germans died as a

result.??

COLLECTIVE EXPULSIONS: HARD LAW
(DE LEGE LATA)

Standard Setting after World War II: International Norms

While the Convention on the Prevention and Punishment of ﬁrn Crime
of Genocide of December 9, 1948, does not by its terms wﬂogu; popu-
lation transfers and the implantation of settlers in occupied territory, this
practice may well constitute genocide not only E&mm. the ﬁouaw»om the
convention but also as a matter of customary international law. .
Article 2 defines genocide as encompassing any of the following

acts committed with intent to destroy, in whole or in part, a national,
ethnic, racial, or religious group:

(2) killing members of the group;

(b) causing serious bodily or mental harm to members of the

group; 3 -

{c) deliberately inflicting on the group noum:ﬂonm of life

calculated to bring about its physical destruction in whole or in
m!Hﬂw ' . . -

w& imposing measures intended to prevent births within the

group; . e
{e) forcibly transferring children of the group to anothet

group.

33 Sratistisches Bundesamt, FR.G., Die deutschen Vertreibungsveriuste 38, 46-47

(1958); de Zayas, Nemesis at Potsdam, supra note 26, at xxv; 1-4 Alfred Bohmann,
Menschen und Grenzen (1969-1975).

5 Genocide Convention, supra note 7, construed in Reservations to the Conven--

tion on the Prevention and Punishment of the Crime of Onﬂonﬂn“ 1951 L.CJ. 15, Nmm
{Mar 28) (holding that the principles underlying the convention are declaratory o

customary law); Secretary-General's Report, supra vote 15, 9% 35, 45; ano&ﬁ..gnﬂww. §
Human Rights and Humanitarian Norms as Customary Law 20 (1989) (arguing that

P T S SR, an ambadise Fuctamary law}

26
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It is not difficult to prove that population transfers have
frequently led to enormous loss of life, in direct violation of arricle 2(a)
or 2{c). As noted earlier, the expulsion and enforced flight of some
fifreen million ethnic Germans at the end of the second world war
caused the deaths of over two million of them,® and there is ample
evidence that numerous leaders of the Soviet Union, Poland, and
Czechoslovakia intended that loss of life.* The traurhatic experience of
losing their homes and every link to the land where they were born and
where their parents and grandparents were buried certainly also caused
serious bodily and mental harm to the surviving members of the group,
in violation of article 2(b). It is hardly tepable that those who order or
carry out stch expulsions do not intend their foreseeable consequences.

On December 10, 1948 (one day after the Genocide Conven-
tion), the UN General Assembly adopted the Universal Declaration of
Human Righes®  In its preamble, the declaration "proclaims” a
comprehensive set of rights as 2 "common standard of achjevement for
all peoples and all nations” and seeks "to promore respect for these rights
and freedoms" and "to secure their universal and effective recognition
and observance.” Most relevant here are the prohibition on discrimina-
tion in the enjoyment of the enumerated rights (article 2); the right to
life, liberty, and security of person (article 3); the prohibition on slavery
and servitude {article 4); the prohibition on torture and cruel, inhuman,

i ._ or degrading treatment or punishment (article 5); the guarantee of

* See supra notes 30-33 and accompanying text; Alfred de Zayas, Fnternational

Law and Mass Population Trangfers, 16 Harv. Int'l L. 207, 228 n.79 (1975); 1 Gethard
Reichling, Die deutschen Vertriehenen in Zablen (1986).

See generally .FHn.m Bacque, Verschwicgens Schuld (1993); Ermacora, supra note
L. ‘According to former U.S. statesman George Kennan: .

The disaster that befell this arca with the entry of the Soviet forces has no
parallel in modern European experience. There were considerable sections of
it where . . . scarcely a man, woman or child of the indigenous population was
left alive afrer the initial passage of the Sovier forces; and one cannot believe
that they all succeeded in flecing to the West.

1 George F. Kennan, Memoirs 265 ded.

S Universal Declaration, suprz note 2.




Vol. 6 No. 2

Criminal Law Forum (1995) The Right to One's Homeland and Ethnic Qnmsmwwm © 269
268 - .

reasons it is impossible to avoid such displacement. Persons thus
evacuated shall be transferred back to their homes as soon as
hostilities in the area in question have ceased.

equality and equal protection Ama_n_nm 1, 7, m and 10); the M.H%E_HEMM 3
on arbitrary arrest, detention, or exile .?Hﬂ&n 9); the prohi Eonww on
H.Eﬂm@ interference with privacy, family, home, and anHnmwob‘ ence
(article 12); the right to freedom of Bo<n5wbﬁ.mmm resi wmﬂnnwwﬁ. :
national borders and the right to return to one’s country Amhmnmn : ) mar ﬂo
right to a nationality (article nwmvm Mus& the right to freedom of thought,
ienice, and religion (article 16). | .
o mﬁrwﬂmr m.mm&mm&om transfers would ioﬂwﬁn.ﬁ?wm.n mbmyo.u_pwm
articles, positivists would remind us ﬁrm.:,. the declaration is b%ﬂ .mmmwnuu
wwm&mnm%gm only a catalogue of principles to be waomwnmm?_w %U ﬁM_u ]
mented. However, most experts now agree thart the anmmmm . .n mnmm
tion is 2n authoritative interpretation of ﬂrn. human .Em_.:m mwoﬁﬂosw o.
the UN Charter and at least in some provisions codifies n:mﬁMEMQ. EN
frequent invocation by the General ?m%H_nE% down %Ho.zw 1 the %ch l
lends further support to the declaration’s status as a binding ins

. The Occupying Power shall not deport or transfer parts
of its own civilian population into the territory it occupies.”

In order to put some teeth into the convention, the drafters
stipulared in article 146 that the high contracting parties must enact
legistation providing effective penal sanctions for persons commirting, or
ordering to be committed, the grave breaches listed in arricle 147 of the
convention. The category of "grave breaches” includes the unlawfy]
deportation or transfer of persons. There is now litde doubt that these
protections are available as a marter of customary international [aw. %

The prohibitions spelled out in the Fourth Geneva Convention
apply, in principle, only in situations of international warfare, In
situations of armed conflict not of an international characrer, article 3 of
the conventon stipulates that the high contracting parties must respect,
and suppress the violation of, certain minimum rules; notably, to treat
humanely all persons taking no active part in the hostilites, to spare
them violence to life and person, to refrain from hostage taking, and to

refrain from committing outrages upon personal dignity. Deportation
arguably falls within article 3.

. . . o
- The first attempt after World War Il expressly to criminalize

population rransfers was taken in the context of the protection om_mo MWMHHM
populations in armed conflict. Indeed, many population E,mww > ha
occurred in one way or another before, n.:pﬂbm, or as 2 res t .o .
Article 49 of the Fourth Geneva Convention of 1949 stipulates:

Individual or mass forcible ﬁmbmmnnm,. as well as mn_un.unm?
tions of protected persons from occupied territory to the Hn:noa”
of the Occupying Power or to that of any oﬂ.rnm country, occu
pied or not, are prohibited, regardless of their motive. ;

Nevertheless, the Occupying Power may undertake ﬁm.

) or partial evacuation of a given area if the security MM the pop Mw |
tion or imperative military reasons so demand. Su oﬁoﬂmﬁwmm
may not involve the &mmwmnﬁnaﬁ of protected wnawbm outs. e
the bounds of the occupied territory except when for mater

B Geneva Convention IV, supra note 9, art. 49. For a positivist, this provision

is the best statement of hard law prohibiting population transfers and resettlement of
-occupied areas by nonnative people. The Red Cross has frequently reaffirmed this rule,
most recently at its twenty-sixth international conference in .Geneva in late 1995.
Vilkerrecht bekraftigs, Frankfurter Allgemeine Zeitung, Dec. 8, 1995, at 6,

40

Secretary-General’s Report, supra note 15, § 35; Theodor Meron, The Case for
War Crimes Triak in Yugoslavia, Foreign Aff,, Summer 1993, at 122, 129; Jordan .
Paust, Applicability of International Criminal Laws to Lvents in the Former Yugoslavia, 9
Am. U. J. Int'l L. & Pol'y 449, 512 n.43 (1994) (asserting that most provisions of the

i i i 1 eric L.
38 For a sense of the debate, see the discussion and sources cited in Frede

Kigis, r., Appraisals of the IC]'s Decision: Nicaragua v. Unized States (Merirs), 81 Am.

7 7 Rights, .
J. Intl L. 146 (1987); Theodor Meron, Ur 2 Hierarchy of International Human Righ

80 Am. J. Int'l L. 1 (1986); Jonathan L. Charney, Universitl International Law, 87 Am.

Y TN T RN (1002 .

Geneva Conventions are now viewed as customary law). Note that unlawful deportation
or transfer of population also constitutes a grave breach under Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of

o Iuternational Armed Conflicts (Protocol 1), adopted June 8, 1977, are. 85(4)(a), 1125

UN.T.S. 3 {entered inta force Ner 7 To7
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Tt took nearly three more decades to codify the prohibition of

forced removal of civilians in internal armed conflicts. Under Additional
Protocol 11 (1977) to the 1949 Geneva Conventions: :

The displacement of the civilian population. shall nor be
ordered for reasons related to the conflict unless the security of
the civilians involved or imperative military reasons so demand.
Should such displacements have to be carried out, all possible
measuses shall be taken in order that the civilian population may
be received under sarisfactory conditions of shelter, hygiene,

health, safety and nutrition.”!

There is considerable support for the view that individual criminal
responsibility attaches under customary international law to violations of
Protocol 11, at least arguably including forcible population transfers, in

an internal armed conflice.”?
The Right to One's Homeland as a Human Right

The Fourth Geneva Convention and Additional Protocol I help us
understand the prohibition of population transfers in situations of armed
conflict, whether international or internal. In peacetime we also
recognize the right of everyone to live in his or her homeland, free of
fear of being subjected to compulsory transfer. Indeed, the prohibition
of collective expulsion and the implantation of settlers must be under-
stood as the negarive expression of one of the most fundamental rights

of &.ﬁ human being: the right to one's homeland.

4 Additional Protocol 11, supra note 10, art. 17(1). On the history of this artcle,
see Howard S. Levie, The Law of Non-international Armed Conflict: Protocol II to the

1949 Geneva Conventions 529—43 (1987).

42 See Prosecuror v. Tadic, Case No. IT-94-1-AR72, 99 98, 102, 110-112, 117,
127-129, 134 (JCTY App. Oct. 2, 1993) [hereinafter [CTY Tadic App. Dec.]; Prosecutor
v. Nikolic, Case No. IT-94-2-R61, € 31 (Review of the Indicrment pursuant to Rule 61)
(ICTY Oct. 20, 1995); Prosecutor v. Tadic, Case No. IT-94-I-T, 99 65-74 (ICTY Aug.
10, 1995)%: Claude Pilloud er al., International Comm. of the Red Cross, Commentary on
the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 Augnss 1949, at
1340-42 (Yves Sandoz et al. eds., 1987); Meron, supra note 34, at 73. .
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Enammm%.wmﬁmcnwm Mw A.,rn m&omnob of the Universal Declaration of
i X m > the United Nations has proceeded o adopt over fif
oporant onventions m.n& mm&mﬂmo:m in the field of human rj rw
o oSt oﬂ@oﬂmﬂﬁ are E@EEEE% the two human rights noﬁbmbm m
» which are discussed in the mozoimmm scctions. It will be mrMﬁMH

_ .ﬂ . m 1 ~ - w . .
at the Hmm L to ones OHHHOMth& mn MU_,.: m,wﬂmnm_ 1me m_:m wartime ¢ ax e
. m- .

INTERNATIONAL COVENANT ON CIviL AND POLITICAL RiGHTS

memﬁmg against the Huﬂﬂnmmo:&.ﬁoﬁnma on Civil and Polid &
wwwiw OOTWMUEQOQ mOﬁEm&ob transfers would violate almost MM ,
on. ‘The following summary highlights the most important mQ

\mm H.NH.NN Nﬁmy. a H..u ﬂv 5 Iﬁmﬂﬁmmmuyhmumm 10171, | m _mﬂ
. m, H . m m. H - m N [} H m. . - m. w w

vn.cmno £ .
H mnnmv .éo&& nnnn%mma\vmm.:ﬂamﬁmmﬁrmﬁmo_.
uprooted from its homeland % - poptaon was

.

I i |
Bowi o %ﬁ““on& Covenant, supra note 2. It should be noted that the Republic of
o 2 s mmmwmuwv (Sept. 1, 1993), Croatia {Oct. 12, wav and ?raﬂw N OV
; . 8, are parties to the covenant, Multilateral T e ; 9.3.%.
mﬂp,mmwwmnm”dmmw%wwnﬁ Zm. Wtus as at 31 December 1994, M.w H“.Malnwmm UMWQHMRRHWS&,
s zd.mmr Awm _umh.nmn.m mMnMnﬁuo.w m%m.j\.m (1995) [hercinafter RGM ak.mwmkwww,“.\
1 3 > this tr i
WmEm of customary international law. See %N.oqu,_wwmzvﬂ MW“MQMWS
ermocratic Governance, 86 Am. I Int'l L. 46, 58 {1 www.u F

44

have artained the
Emerging Right fo

See supra note 3 and accompanying tex:.

45
Alfred ] ;
. mhh_“.n Mwmﬁﬁ”ﬂ:ﬁq% HWRLM“&NMN .Mak Transfer, in 8 Encyelopedia of Pubii,
manional L ) | olf Bernbarde ed., 1985): Dani fire:
ctermnination, in 8 Encyclapedia of Public Internatipnal Law .ﬁﬁwﬁm Mw.mﬁwmy h&\n
; , ; Antonio

Cassese, The Self-determinati
se; nation of Peoples, in T} 7 ; ;
IQ._WS ed., 19813 Model af .\mm%xaéw M.<HHJ im.ﬂgwwwfwﬁhamm&m www& of Rights 92 (Louis
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"
opinion, pational or social origin, property, w.mnr or other status. bbum
state that collectively expels its residents denies therm the enjoyment o
their covenant rights. .Zoanoﬁwb &bm:zm.oﬁm any w.nmmbnmﬂ OM .mpm
population for purposes of expulsion would itself constitute prohibite

discrimination.

Article 4. 1 ), (2): Even when ,_w:vmn emergency . . . threatens the life of
the nation," no derogation is allowed from articles 6, 75 .m. me 15, 16,
and 18. Deporrtation would violate most of these provisions. :

Article 6(1): "Every human being has the mbwawnbn right to life." It is
hardly conceivable that a compulsory mom&mﬂws transfer 30&@ not
violate this right. The policy of ethnic .Qombm.ﬁm rmm. Hom.ﬁwﬂmm in an
estirnated 200,000 people killed or disappeared in Bosnia since the war

began.”

Article 7@ "No one shall be subjected to rorture o to Qﬁmr ErEﬁmHM or
degrading treatment or punishment.” Victims of expulsions %H. e nmwn
cleansing are invariably subjected to .nEnr inhuman, or nmmhm . Hw g
treatment. Frequently, they are also subjected to torture, rape, an mo er
physical abuse. This has been amply documented in the former -

- 4
Yugoslavia. 18

. i w. The
44 International Covenant, supra note 2, arts, 68, 18, are discussed belo

other nonderogable rights are as follows. /4 art. 11 provides, "No one ‘shall be -

imprisoned merely on the ground of inability w0 mc._m_ a contractual ovrwmﬁon.m HMW HMM,..
15 mandates adherence to the nullum 3.3_3 m:.EQEa. g.: also stresses that a om A ﬁwM
be prosecuted if it is creared under the "general m:w.:n%_am of law H.Mnomnwwn . ﬂﬂ e
noﬂmaﬁum@ of nations." According to id. art. wmh Everyone shall have the rig
recognition everywhere as 2 person before the law.

2 : 3 2 ¢ France Presse, Sept.
4 Diane Barez, Ethnic Clzansing Goal Being \mm\am.em& >mnawnn
27, 1995 h“_“.wwn_im in LEXIS, World Library, Allaws File; Bosnia Enters mua&a..m. M\mw“, &m
Q\:w“_, with Remembrances and Battles, NY. Times, Apr. 6, 1995, at A8, ne&ww_m NM_
LEXIS, World Library, Allnws File [hercinafter Fourth Year of War]. .An estimate

zdditional 400,000 people have been injured. Bosnian Healrth Conditions Improved But.

S#ll Poor: WHO, Agence France Presse, Apr. 13, 1995, aa&._mnw.mm in hmamumdq.omw
Library, Allnws File (citing World Health Organization report) [hereinafter Qﬁﬂo epore].

ident of the Secusity
@ See generally Lewter from the Secretary-General to the President ity
Council ?MM%%MP Gﬁﬁ U.N. Doc. S/1994/674 (1994), wansmitting Final Report of the
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Article 8(3)(x): "No one shall be required to perform forced or compul-
sory labour.” Prior to expulsion, persons frequently are subjected 1o
detention and/or required to perform forced labor. This was the case
with nearly one million ethnic Germans from Hungary, Romania,
Slovakia, and Yugoslavia, as well as from Fast Prussia, Pomerania, and
Silesia, who in the aftermath of the second wozld war were first deported
to the Soviet Union as "reparations in kind™® and then "repatriat-
ed"—not to their respective home countries but to other localities in the
newly created German Democratic Republic and Federal Republic of
Germany. Forced labor has been reported in Bosnia, most recently,
northern Bosnia, where there is evidence not only of slave labor® but
also of mass killings of men who were being used as forced laborers.” |

Arvicle 9(1): "Everyone has the right to liberty and security of person.”
- Any expulsion necessarily violates the right to security of person, and

. Commission of Experss Established pursuant to Security Council Resolution 780 (1992) [here-

inafter Final Reportf: CSCE Rapporteurs (Corell-Turk—Thune), Moscow Human Dimen-
sion Mechanism 1o Bosnia, Herzegovina, and Croatia, Proposal for an International War
Crimes Tribunal for the Former Yugoslavia (1993); Dep't of State, U.S., Supplemental
United States Submission. of Information to the United Nations Security Council in

- Aecordance with Paragraph 5 of Resolution 771 (1992) and Paragraph I of Resolution 780

(1992}, UN. Doc. $/24705 (1992): Amnesty International, Bosnia—Herzegovina: - Rape

. and Sexual Abuse by Armed Porces {1993); Helsinki Watch, War Crimes in Bosnia—Her-

aegovina (1992),
b This was the official term used by Prime Minister Winston Churchill, President
Franklin D. Roosevelr, and Premier Josef Stalin in their agreement on reparations at

i Yelta.  Protocol of the Crimea (Yalrz) Conference on the Question of the German

Reparation in Kind, Feb. 11, 1945, art. 1(c), 3 Bevans 1020 ("Reparation in kind is to
be exacted from Germany in three following forms: . . . () Use of German labour. "); de
Zayas, A Terrible Revenge, supra note 26, at 116—24.

0 Davor Huie, Serb Expulsions of Muslims Go ingo High Gear, Reuters, Sepr. 3,
1994, available in LEXIS, World Library, Allaws File.

3 Report of the Sccretary-General pursuant to Security Council Resolution 1019

o (1995) on Vielations of International Humanitarian Law in the Areas of Srebrenica, Zepa,
“Banja Luka, and Sanski Mest §9 70-72, U.N. Doc. §/ 1995/988 (1995) [hereinafter

Srebrenica Report]; Chris Hedges, 2 Officials Report New Mass Killings by Bosnian Serbs,

< N.Y. Times, Ocr. 20, 1995, at Al, available in LEXIS, World Library, Allnws File; Mike

(' Connor, Bosnian Village Fears 500 Caprives Were Killed by Serbs, N.Y. Times, Oct. 16,
1993, at A3, available in TEXIS, World Librarv, Allnws File
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g - . 0 m'
e s indicted by the International Criminal Hn %ﬂ for the Former
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: W : ﬁﬁ“ﬂ&% 1, 1939—fune 30, 1947, at 675 Gw%MuwmﬁmwwN@.. HMO ‘Adler,
%‘Mﬂ ﬁ\%ﬁﬂ%ﬁ»&aa Camps in Silesin, 92 Cong. ?M. uuy%me m%%msuﬁwﬁ e
and “Conce d, 19411945, av 214 (1955); de Zayas, A Te Schieder. Documens on the
H@mm&%ﬂw&ﬁg Sack, An Eye for an Eye (1993); 4 ﬁrﬂ%ﬂ wMS. Emanm de Zayas, The
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. Eastern-Centra pe /9 & 2), 12
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E. Eur. Q. 1, 143 (197 4), reprinted in
*  osearor . Niole, Case No. ate Case No H,www.ﬂwwamq% Ecb. 13,
o i ; Prosecuror v. Tadic, Case - d Sepr. 26,
34 LLM. w.wm ﬁm.cmHnM Mm“mmw 1011 {(Omarska camp) {additional charges mW/Mm& MM Pl
1995, Swaxwwm NM“Om. E.mrm WnBHQ.E, and Trnopolje camps); Eo,»‘.nnmﬁnmmu.,wﬁmww camp);
o S:RSEmHo.M Feb, 13, 1995), reprinzed in 34 LLM. 101 w34 relate 10
No. ﬁla-ﬁﬁm Lsic. Case No. [T-95-5.1 (ICTY July 25, Gw_.mwﬁmowwa eed by
Huao,nm“_mma . EMMBQMH of civilians” in various camps ommﬁ.mwwm.m mHOleN e elease
"unla corn - d); Prosecuter v. Sikirica, et
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Seer on Prison .ﬁau‘%b Z.mww memﬂnw”mnmam&w Elaine Sciolino, U.S. QMMHMM Mmﬁm,
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refugees are living abroad. Fourth Your of War, supra.

T 7

expulsion. By the nature of the expulsion policy, the right to return is
also denied routinely and without individual justification. The number
of Bosnian refugees has been estimated from over rwo million, or roughly
half the prewar population of 4.3 million,* 1 m.wﬁmmoz.um ‘

Article 13: "An alien lawfully in the territory of a Stare Party . . . may

Y
be expelled therefrom only in pursuance of 4 decision reached j

n
accordance with law and shall, except where compelling reasons of

national security otherwise require, be allowed to submir the reasons
against his expulsion and to have his cage reviewed .. . ." A collective
expulsion would necessarily be incompatible with this provision.

Arzicle 14(1): "All persons shall be equal before the courts and tribunals,
In the determination . . . of his rights . . _everyone shall be entitled to
a fair and public hearing by a competent, independent and impartia]

Discrim. & Miner.], The Human Kights Dimencions af Population T ransfer, anmmmmm% the
Implantation of Settlers: Progress Report 9 17, UNN. Doc. E/CN.4/5ub.2/1994/18 (1994)
{noting that any "form of forced population rransfer from a chosen place of residence,
whether by displacement, settlement, internal banishment, or evacuation, directly affeces
the enjoyment or exercise of the right o free movement and choice of residence within
States and constitutes a restriction upon this right")y; e aly Report of the Special
Commitree to Investigate Iracli Pracsives Affecting the Human Rights of the Palestinian Peg-
Ple and Qther Arahs of the Occupied Territories 13943, 154-64, U.N. Doc. A/47/509
{1992) Ihereinafrer Israelf Human Rights Practices]; de Zayas, Nemesis at Porsdarm, sapra
note 26, ch. 6; Alfred de Zayas, The [llegality of Lopulation Transfers and the Applicarion

&ﬁ MSWQ.N.N% \N%ﬁn&.qmnmaashmu wx»mmun\nam:m&n Context, G Palestine Y.B. Int] L, 17,
34 (1990). :

35

Fourth Year of War, supra nore 47; Bartg, supra note 47. QOver 2 miilion

¥ WHO Reper, supra note 47, Alan Cowell, For Bosnia' Refugees, Return May
Be Wlusion, NY. Times, Dec. §, 1995, at AIB, zvgilebl in LEXIS, World Library, Allnws
File, cites these figures from the office of the UN High Commissioner for Refugees: 1.3
million displaced within Bosnia; 700,000 persons, mainly Bosnian, ]
820,000 persons forced from their tommunities who are now
in the region, mainlv Serhia and ea..

ving abroad; and
living in other republics
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cribunal established by law.” Article 2(3) requires each state party to
"ensure that any person whose rights or freedoms as herein recognized
are violared shall have an effective remedy” and to "ensure that any
person claiming such a remedy shall have his right thereto determined
by . . . competent authority . . . and to develop the possibilities of
judicial remedy.” Thus, all persons threatened by expulsion are entitled
to due process of law on the same basis as persons who are not so

threarened.

Article 17- "No one shall be subjected to arbitrary or unlawful interfer-
ence with his privacy, family, home or correspondence, nor to unlawful
attacks on his honour and reputation. Everyone has the right to the
protection of the law against such interference or attacks.” Expulsion
entails an arbitrary or unlawful interference with privacy, family, and
home and is frequently accompanied by unlawful attacks on the honor
and repuration of the persons being expelled.

Article 18(1): "Everyone shall have the right to freedom of though,
conscience and religion. This right shall include freedom . . . o
manifest his religion or belief in worship, observance, practice and
teaching.” Expulsions are frequently motivated by religious haered.
Surely the freedom to practice one's religion by worshiping at a sacred

shrine in one's homeland and the freedom to visit and honor the burial

sites of ancestors would be denied by forcible expulsion.

Article 19(2): "Everyone shall have the right to freedom of expression .
" Expulsions may be directed against persons because of their

exercise of this right. Indeed, demonstrators and critics are frequently

the first to suffer expulsion, for example, in the Palestinian context.”

57 In 5.C. Res. 607, UN. SCOR, 43d Year, 1988 S.C. Res. & Dec. at 1, UNv

Doc. S/INF/44 (1988); S.C. Res. 608, U.N. SCOR, 43d Year, 1988 S.C. Res. & Dec.
at 2, U.N. Doc. S/INF/44 (1988); 5.C. Res. 636, UN. SCOR, 44th Year, 1989 S.C.
Res. & Dec. 2t 14, U.N. Doc. S/INF/45 (1989); S.C. Res. 641, UN. SCOR, 44th Year,
1985 S.C. Res. & Dec. at 14, U.N. Doc. S/INF/45 (1989); 5.C. Res. 681, U.N. SCOR,

45:h Year, 1990 S.C. Res. & Dec. at 8, U.N. Doc. S/INF/46 (1990); 5.C. Res. 694,

UN. SCOR, 46th Year, 1991 S.C. Res. & Dec. at 2, UN. Doc. SANE/47 (1991); S.C.

Res. 726, UN. SCOR, 47th Year, 1992 $.C. Res. & Dec. at 5, UMN. Doc. S/INF/48.
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Article 20(2): "Any advocacy of national, racial or religious hatred that
constitutes inciternent to discrimipation, hostility or violence shall be
prohibited by law." States parries are obligated to prohibit precisely the
sort of rabble-rousing thar often results in expulsions. It is widely
recognized that Slobodan Milosevic consolidated his political power in
the former Yugoslavia by fomenting nationalist fervor among ethnic
Serbs,”® and this incitement is generally considered a principal (if not the

principal) factor in the breakup of the republic and the ensuing
fighting.*®

Article 23(1): "The family is the natural and fundamental group unit of
society and is entitled to protection by society and the State.” Expuision
measures frequently separate men from their wives and children, and
sometimes they never see each other again.®® Both at Srebrenica® and

(1992); 5.C. Res. 799, U.N. SCOR, 47th Year, 1992 5.C. Res. & Dec. at 6, UN. Doc.
thwR.w (1992}, the Security Council expressed its condemnation of the deportation of
Palestinian civilians from the occupied territories, See generally de Zayas, supra note 54,

*® Henry Kamm, Serb—Croat Rivalry Is Again Shaking Yugoslavia, N.Y, Times, Jan.

30, 19806, at A2, available in LEXIS, World Library, Allnws File; David Binder, Serbizn
Official Declares Part of Croatia Separate, N.Y. Times, Mar. 18, 1991, at A3, available in
LEXIS, World Library, Allnws File; Robere Wright, How Kosove Set the Sevbian mw.mm&&
The Scotsman, Aug. 18, 1995, at 13, zoailzble in LEXIS, World Library, Allnws File.

3 Serbia vs. the New World Order, N.Y, Times, Aug. 14, 1991, at A1, availzbie

in LEXIS, World Library, Allnws File; Roger Cohen, The World: From "Greater Serbiz"
to Lesser Serbs — A War Turns, N.Y. Times, Aug. 20, 1995, § 4, at 1, availzble in LEXIS,
World Library, Allnws File; Raymond Bonner, In Reversal, Serbs of Bosria Accepr Peace

Mm}mﬂmﬁ N.Y. Times, Nov. 24, 1995, at Al, availzble in LEXJS, World Library, Allnws
e

The American poet Henry Wadsworth Longfellow (1807-1882) immorralized
in his epic poem Lvangeline the 1755 expulsion of 15,000 Acadian farmers of French
descerit, whom the British governor of Nova Scotia {Canada). considered to be of
doubtful loyalty to the British crown. These peaceful farmers, who had serdled in Acadia
a century before, were laden onto ships, husbands separated from their wives and
nrmﬂhm? and deported to other French and British colonies. Many never saw cach other

again.

s Survivors "told of how men and boys wete torn from their families during the

_ .Cqumocnnn_ evacuation [of Srebrenica]. One woman . . . said Bosnian Serb soldiers tore
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_wm northern Bosnia,®? thousands of Muslim men and voﬁ r%n &mwu_un
peared” after being forcibly taken away from their families. ] ﬁrn
November 16, 1995, indictments were filed by the wwomwncﬁo_w Mﬂ _“_ho
International Criminal Tribunal mmmwbmn Radovan Karadzic mw a m
Miladic for genocide following the Bosnian Serb takeover of mww renica.
A report issued by the UN mnnanﬁmqlﬂnbn.nm_. on Zoﬁgvnn gives m:.m
estimate of 3,500-~5,500 men and boys missing from ﬁ?m area, most om
whom are presumed murdered, and moncmﬁmznm a Ea%ﬁ. wmﬁﬁﬂﬂ M_
separations and disappearances under Bosnian Sesb forces in northe |
Bosnia in recent months.*

Arsicle 24(1), (3): "Every child shall have, .ﬁmﬁvoﬁ any &mn.ﬂ.gﬁmcom as
1o race, colour, sex, language, religion, Dmﬂon&. or social origin, Mmﬂ@ M.M
or birth, the righr to such measures of protection as are Hnmcm:o 24 his
status as a minor, on the part of his mmmEJa society E.i the State. A
expulsion is a traumatic experience, dwrunw subjects nr_.MHwn‘ to MO%M cer
able privation and suffering and denies them the special protecti

her son from her arms and 'just slit his throat. They killed him.'" Elizabeth Neuffer,

1 : Boston Globe, Oct. 10, 1995, at 9,
Says LN, Failed to Protect Bosnia Haven, B . : t 9,
MHWMM% N.M LEXIS, Wosld Library, Allnws File (citing Eﬁﬁm@w whmwmm dqwﬂnEMM_MMM
, issing from Srebrenica after being separa
Warch report of 8,500 men and boys missing . peing scparated o
hei Hies): Engelberg et al., Srebrenica: The Days of S g er, NLY. ies.
%Mn WM“LH_MWWMM@”W:@MMM&N me LEXIS, World Library, AHlnws File Qanonmﬁc%:wm
Emm.mmnnm from survivors’ accounis); Eric Schmitt, Spy Phezos ?&?..anm E.h,a Grave nmﬁ\ ..m,_nm
Held Town, U.S. Says, N.Y. Times, Aug. 10, 1995, at Al, available in LEXIS, Wor
Library, Allnws File.

8 Hedges, supra note 51; O'Connor, supra note 51.
63 Prosecuror v. Karadzic, Case No. IT-95-18-1 (ICTY Nov. 16, 1995).
ot Srebrenica Repovt, supra pote 51, 99 8-31, 55-62; Bomia—Herzegovina: Serbs

Killed Muslims at Srebrenica, UN, Says, Inter annmmvwnaw; WMM MW H,MWnﬂnH&%ﬂW MM
’ i Libr i On November 9, , the
LEXIS, World Library, Allnws Fite. . . cortey Sounch
“ N iolati { international humanitarian law a
strongly condemned reports of “grave violations ° . d
nmn Mmunwm“ rights in and around Srebrenica, and in the areas of Banja Luka and mw.a :
W\H _M in ,..Emmﬁm reports of mass murder, unlawful detention and forced labour, rape, %m
QSL, LN | o
deporeation of civilians,” and requested the Secretary-General to report nrﬂwwbmwwwmu
mﬂmm. 1019, U.N. SCOR, 50th Year, 3591st mtg. at 1, UN. Doc. $/RES/1 .
See Srebrenica Report, supra.
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is their right. Moreover, "Every child has the right to acquire a

nationality.” An expulsion may also be accompanied by denationaliza-
tion and may thus render the child stateless.

Article 25: "Every citizen shall have the right and
[tJo take part in the conduct of public affairs, . . . [tlo vote and to be
elected at genuine periodic elections . . . [and] [tlo have access, on
general terms of equality, to public service in his country.”  Expelled

persons; if formerly citizens of the state concerned, are through their
removal deprived of all these rights.

the opportunity . . .

Article 26: "All persons are equal before the law and are entited without
any discrimination-to the equal protection of the law. In this respect,
the law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against discrimination on any ground such
as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.” It is hardly possible to
conceive an instance of compulsory population transfer, which singles out

one group and spares others, that would not be based on prohibited
discrimination and denijal of equal protection,

Article 27: "In those States in which ethnic, religious or linguistic
minorities exist, persons vn_ocmmbm to such minorities shall not be denied
the right, in community with the other members of their group, to enjoy
their own culture, to profess and practise their own religion,
their own language.” Thus, international Jaw reco
minority groups to maintain their identity.®

Or to use
gnizes the right of

& Declaration on Minorities, supra note 8, goes further than International
Covenant, supra note 2, art, 27. In its preamble,

promotion and protection of the rights of minorities ¢
stability of states in which such persons five and to
cooperation among peoples and states. The declaration calls UpON $Eates to encourage
conditions for the promortien of the national or ethnic, cultural, religious, and linguisric
identity of minorities and to take all TIECEssary mesasures to ensure that minorities may
exercise fully and effectively all their human rights and fundamental freedoms withour
any discriminacion and in full equality before the law. In 1995, the UN Fconomic and

the declararion recognizes thar the
ontributes to the political and social
the strengthening of mln:mmw:u and

Social Council (ECOSO porahlichad a Len 1 rr o1
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INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL, AND CULTURAL RIGHTS

In addition to the infringement of civil and political ﬂmramu m.rn
socioeconomic and eultural* dislocations mmn._ losses mmmoﬁmﬂ.mn._ S_HW
collective expulsions would amount to a i&mﬂoz of most provisions of
the International Covenant on Economic, Social, and OEEH% Rights.
At issue in particular are the right of self-determination (article
1(1)); 2 people’s right to dispose freely of its natural 2w&ﬂr, and resources
(article 1(2)); the right w work, "which includes .ﬁ.wﬁ right of everyone w0
the opportunity to earn his living by %omm which he mnw_% n&oommm
ﬁma&_n 6(1)); the right to social security AmEn._m 9), mom.ﬂwcor expe Hm
have mﬁ@ﬂnﬁ&% contributed for many years prior to L.ﬁﬁ G%EM_.UE e
right o protection of the family, new mothers, nFERP. an w.o#ﬁm
persens (article 10); the right to an mmo@cmmn mﬂmn%ﬁ@ of living hmawnnm
11(1)); the right to the "enjoyment of the rpm?w.mﬁ attainable m..mmb&mw. . nw
physical and mental health" (article 12(1)); the ﬂmr.ﬁ to m&wnmmon (article
13(1)); and the right to take part in nEE.HmH life Aman_w _.mﬁv&?vv.
Indeed, the long-term cultural and wm%nwo_nmpn& damage inflicte nmo%
expelled populations, their children, and mnmb&nw;mhnn cannot be overstared.

i issi j £ Discrimination and Protection of
hich reporss to the Subcommission on Preventon o
,Humwoaﬁﬂmm. E.5.C. Res. 1995/31 & E.S.C. Res. 1995/32, C..Z‘ MmOOH.ﬂ G.wuv UN.
Doc. F/1995/INF/4/Add.2 (1995). The working group held its maﬁ.mnm,ﬂom in >=WO¢M
1993. Report of the Commission on Human Rights on Its Fifiy-first ”m.a.:amu U.N. ESC ;
1995, Supp. No. 4, at 19, UN. Doc. £/1995/23 (1995) (hereinafter 1995 Commn
Repori].

& nternational Covenant on Economic Rights, supra note 2; see Danilo HE_..AV
Special mevoﬂncb U.N. Subcomm'n Discrim. & Minor., The Realization %‘\M Mnmwmmﬂu@
Social, and Cultural Righss: Progress Report, UN. .Uon” m\.ﬂz.&mﬁw.ﬁ 199 %&. 9;
Danilo Tiirk, Special Rapporteur, UN. Subcommn Discrim. & HSSN.,; Hw_m m mwww%m
of Ecoromic, Social, and Cultural Rights: Final Report, U.N. Doc. E/CN .&m% .M& 2]

(1992). With 131 parties, 1994 Mulsilateral Treaties, supra note 43, at 107, this treaty

can be considered to have attained the status of customary wuﬂnhbmno.um_ _Bﬁm See mHMbW :
C. Newman, Introduction, Symposium, Comparative Constitutionalism, 40 Emory L.J. .

731, 738 (1991).

& E.g., Israeli Human Rights Practices, supra note 54, at Hmmlﬁ. wmﬁ of mﬁ. _Ewm.
term psychological impact of the Holocaust on survivors and their families m&u.nm.w R_vm e
fact that after the war survivoss in most cases could not return to the communities from

11 s vod hnnn damacred Qaw memevallv Yael Danieli. bu.umnm.ﬂn.wum. ?ﬁﬁﬁagm %_U\MNM
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INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL Forms
OF RACIAL DNSCRIMINATION

Bearing in mind that population transfers are frequently aimed at
eliminaring ethnic, religious, or linguistic groups, it is evident that they
violate most provisions of the Convention on Racial Discrimination.®®
This convention broadly prohibits "any distinction, exclusion, restriction
or preference based on race, colout, descent, or pational or ethnic origin
which has the purpose or effect of nullifying or impairing the recogni- .
tion, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms"® and imposes affirmative obligations on states
parties to combat prohibited discrimination.”

The Committee on the Elimination of Racial Discrimination
(CERD) was established to monitor compliance by states parties with the
convention. The commitree, which reports to the UN General
Assembly, is composed of eighteen independent experts who meet twice
a year in Geneva. In its "concluding observations” on the report of the
Republic of Bosnia and Herzegovina,”* CERD condemned

the massive, gross and systematic human rights violations
occurring in the territory of Bosnia and Herzegovina, most of
which are committed in connection with the systematic policy
of "ethnic cleansing” and genocidal acts in the areas under
control of the self-proclaimed Bosnian Serb authorities. A/ these
practices still occurring constitute a grave violation of all basic

L ' in Families of Survivors of the Nazi Holocaust (1981); Abraham J. Peck, The Children of

Holocanst Survivors (1983).
& . Convenrtion on Racial Ummnanm:mao? supra note 6. With 142 parties, /994
Multilateral Treaties, supra note 43, =t 91, this treaty can be considered to have arrained
the status of customary international law. See Franck, supra note 43, at 78.

® Convention on Racial Discrimination, supra note 6, art. 1(1),

7 14 arts. 2, 4-7.

I Report Submitted by Bosnia and Herzegovina pursuant to & Special Decision Taken

- by the Commitree [on the Eliminarion of Racial Discriminazion}, UN. Doc.

CERD/C/247/Add.1 (1993).
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principles underlying the International Convention on the Elimina-
tion of All Forms of Racial Discrimination. 'The Committee urges
the immediate reversal of ethnic cleansing, which must begin

with the voluntary return of displaced people.”?

In its Decision 2 (47) on the situation in Bosnia and
Herzegovina, adopted on August 17, 1995, the committee reemphasized
"thar any attempt to change or to uphold a changed demographic-
composition of an area, against the will of the original inhabitants, by
whichever means is a violation of international law" and by way of
concrete reparation demanded “thar persons be given the opportunity to
safely return to the places they inhabited before the beginning of the
conflict and their safety be guaranteed as well as their effective participa-
tion in the conduct of public life."”” These pronouncements represent
the concrete application of the convention's norms and constitute hard
law as to states parties to the convention.

Regional Norms

On the regional level, collective expulsions violate several provisions of
the Ruropean Convention for the Protection of Human Rights and
Fundamental Freedoms.¢ Article 1 binds the states parties to “secure to
everyone within their jurisdiction the rights and freedoms” defined and
guaranteed in the conventon, which largely tracks the Universal
Declaration of Human Rights. Protocol 4 to the convention specifically

provides:

1. No one shall be expelled, by means either of an individ-

ual or of a collective measure, from the territory of the State of-

which he is a national.

= Report of the Committee on the Elimination of Racial Discrimination, U.N.
GAQOR, 50th Sess., Supp. No. 18, 1219, UN. Doc. A/50/18 (1995) (emphasis added).
2 Id. 9 26.

7 Convention for the Protection of Human Rights and Fundamental Freedoms,

Nov. 4, 1950, Bur. T.S. 5 {entered into force Sept. 3, 1953). As of December 19953, 31
of the Council of Europe's 38 members were stares parsies.
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2. . No one shall be deprived of the right to enter the
territory of the State of which he is a national.”®

MWM m Wmmﬁon& also expressly prohibits the "[c]ollective expulsion of
. Expulsions would similarly violate many of ivi iti

w._mrnm protected by the American MQmﬁbaon DM EMMMmMMMMM Wohwwm
important m.b terms of the right to one's homeland ate mamn_.m 22(5)

which provides that "[n]o one can be expelled from the territory of ﬁrm
state of which he is a national or be deprived of the right to MMRH i,
H.E E”d&n 22(9), which prohibits "the collective expulsion of m._mnsmu:
Likewise, the Banjul (African) Charter on Human and Peoples’ Right mu.ni_
pressly prohibits the "mass expulsion of non-nationals,” which is defined
as deportation "aimed at national, racial, ethnic or religious groups.™”

Nawﬁqg&agh Jurisprudence: The Nuremberg Trials

The catalogue of crimes committed by the National Socialist government
of Germany was so large and the crimes so shocking that an international
court was convened in Nuremberg in 1945 to bring those responsible to
justice. .rﬁrn charges relevant here involved forced Gﬂu:wmma of civilian
populations, mass deporrtations for the purpose of gaining Lebensraum
mw.m‘moy.n& labor. Article 6(b) of the Nuremberg Charter defined :%mh,
crimes” to include "murder, ill-treatment or deportation to siave labour or
for any other purpose of civilian population of or in occupied tertitory."”

75
Protocol No. 4 w0 the Convention for the Protection of Human Rights and

Fund tal i
Gmmwﬁnu Freedoms, Sept. 16, 1963, art. 3, Eur. T.S. 46 (entered into force May 2,

76 Id. art. 4.

d .
American Convention on Human Righ i
ghts, opened for signature Nov. 22, 196
1144 UN.T.S. 123 (entered into force July 18, 1978). i o
78

Banjul (African) Charter on Human and Peoples’ Rj
. ples’ Rights, zdopted June 27,
1981, art. 12(5), O.A.U. Doc. CAB/LEG/67/3/Rev.5, reprinted in 21 H,W.Hm‘ 59 {entered

into force Ocr. 21, 1986).

7 Nuremberg Charter, supra note 11, art. m?v {(emphasis added).
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Count 3, section B, of the Nuremberg indicunent alleged ihe
"[d]eportation for slave labor and for other purposes of civilian popula-
tions of and in occupied territories."® Count 3, section ], of the
indictment read:

In certain occupied territories purportedly annexed to
Germany the defendants methodically and pursuant to. plan
endeavored to assimilate those territories politically, culturally,
socially, and economically into the German Reich. The defen-
" dants endeavored to obliterate the former national character of
these territories. In pursuance of these plans and endeavors, the
defendants forcibly deported inhabitants who were predominant-
ly non-German and introduced thousands of German colonists.”

Article 6(c) of the Charter defined "crimes against humanity” to
indude "murder, extermination, enslavement, deporzation, and other
inhumane acts committed against any civilian population, before or
during the war."® Such crimes, including the crime of mass mnwoﬂmDoP
were the subject of count 4, section A, of the indictment.” . )

During the trials, the practice of "germanizing” occupied or "an-
nexed" territories was repeatedly condemned, as were the deportations of
civilian populations from one occupied region to another (the Qoﬁwﬂﬁ
ment-General of Poland} or to unoccupied regions {Vichy France).?

8 1 Trial of the Major War Criminalks (1947), supra note 11, at 51.
8 14 ar 63.
82 Nuremberg Charter, supra note 11, art. 6(c) (emphasis added). For an

interesting overview of the history of the term "crimes against humaniry,” sec Egon
Schwelb, Crimes against Humanity, 23 Brit. Y.B. Intl L. 178 (194G).

& 1 Trial of the Major War Criminals, supra note 11, at 66.

Mo Eg., Pierre Mounier, assistant- prosecutor for France, called .ﬁrn mass de-
portations "contrary to the international conventions, in particular .nw ;\y..nn&n 46 .om .&wn
Hague Regulations, 1907, the laws and customs of war, the general principles of criminal
law 2s derived from the criminal [aws of all civilized nations, the internal penal faws of
the countries in which such erimes were commited, and to Article 6(b) of the
(Nuremberg] Charter.” 2 Trial of the Major War Criminais (1947), supra note 11, at 49.

87
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The wibunal's conclusion was unequivocal: population transfer and
colonization of occupied territory constituted both war crimes and crimes
against humanity.® .

After such condemnation, and the unanimous approval by the
United Nations of the Nuremberg principles in General Assembly
Resolution 95 (T) of 1946.,% it could safely be assurned thar compulsory
population transfers and the implantation of settlers in territories long
settled by other peoples would no longer occur. Unfortunately, there
remained a very big gap between standard setting and implementation.
Indeed, while the Nuremberg trials were still in progress, the deportation
of ethnic Germans described eatlier was proceeding,?” based on decrees
by, or at least with the tacit approval of, the very powers whose
prosecutors and judges were condemning the mass deportations
perpetrated by the Nazis. Were population transfers legal, after all, if
carried out by victorious powers but illegal if carried out by the

It became clear tharimpediments placed in the way of war refugees who wanted
to return to their homelands upon cessation of hostilities were, in human rights terms,
an equally criminal act. On December 14, 1945, Captain Samuel Harris, assistant
prosecutor for the United States, introduced evidence on this matter and read the
following excerpt from a report or expulsions from Alsace into the court record: "The
first expulsion action was carried out in Alsace in the period from July to0 December
1940; . . . 105,000 persons were cither expelied or prevented from returning.” 3 Trial
of the Major War Criminals (1947), supra, at 596.

# In Poland and the Sovier Union these crimes were part of 2 plan to get rid of

whole native populations by expulsion and annihilation, in order that their
tertitory could be used for colonization by Germans.

In the West the population of Alsace were the victims of 2 German
"expulsion action." Between July and December 1940, 105,000 Alsatians were
either deported from their homes or prevented from returning to them.

22 Trial of the Major War Criminals, supra note 11, at 480-81.

5 Affirmation of the Principles of International Law Recognized by the Charter

of the Nuremberg Tribunal, G.A. Res. 95 (1), U.N. Doc. A/G4/Add.1, at 188 (1946).
The Charter principles are widely viewed as parr of customary international law. E )
Secretary-General’s Report, supra note 15, 59 35, 42-44, 47 & n.0.

See rupra notes 30-33, 35 and accompanvine rexr.
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vanquished, or was the expulsion of Germans to be understood as an
exception to a universal prohibition?

COLLECTIVE EXPULSIONS: SOFT LAW
(DELEGE FERENDA) =

Usnited Nations Subcommission on Prevention of Discrimination
and Protection of Minorities

By Resolution 1994/24 of August 26, 1994, the UN Subcommiission on
Prevention of Discrimination and Protection of Minorities, a functional
ECOSOC commission established in 1947 under article 68 of the UN
Charter to support the UN Commission on Human Rights in standard
setting ‘and monitoring, essentially recognized the right to one's
homeland when it affirmed two crucial elements of this right: the right
to remain and the right to return. In its operative paragraphs, the
resclution . .

1. [a}ffirms the right of persons to remain in peace in their
" own homes, on their own lands and in their own countries;

2. [a]lso affirms the right of refugees and displaced persons
to return in safery and dignity, to their country of origin and/ or
within it, to their place of origin or choice;

3. [ulrges Governments and other actors involved to do
everything possible in order to cease at once all practices of
forced displacement, population transfer and ethnic cleansing in
violation of international legal standards[.]*

This resolution was reaffirmed by the subcommission at its forty-
seventh session in August 1995 in Resolution 1995/13, which asserts

"thar practices of forcible exile, mass expulsions and deportations, -

population transfer, 'ethnic cleansing’ and other forms of forcible

2 G.Z.mm,anoBB.uannB.mmgmbohmwﬂm.GGEMPG.Z.UR.
E/CN.4/5ub.2/1994/1.11/Add.3, at 4 (1994). :
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displacement of populations within a country or across borders deprive
the affected populations of their right tw freedom of movement,” in
violation of article 12 of the International Covenant on Civil and
Political Rights and article 13 of the Universal Declaration of Human
Rights.?” The 1995 resolution™ also "recall[s]" the Vienna Declaration
and Programume of Action, adopted in 1993 by the UN World Confer-
ence on Human Rights, which reaffirmed the right of everyone, without
distinction of any kind, to return to his or her own country,” and
"notfes] with great interest” Resolution 1995/88 of the UN Commission
on Human Rights on "human rights and mass exoduses,” in which the
commission "strongly deplored ethnic and other forms of intolerance .
. . and urged States to take all necessary steps to ensure respect for
human rights, especially the rights of persons belonging ro minorities.””

Even before the adoption of these important resolutions, the
subcommission had appointed two special rapporteurs to study the
human rights dimensions of population transfers, including the implanta-
tion of settlers and settlements. By Resolution 1992/28, adopted
without a vote on August 27, 1992, the subcommission

L. [r]ecognizes that practices of population transfer consti-
tute a violation of fundamental human rights;

2. [e]lntrusts Mr. Awn Shawhat Al-Khasawneh and Mr.
Ribot Harano, as Special Rapporteurs, with. preparing a prelimi-
nary study on the human rights dimensions of population
transfer, including the implantation: of settlers and sertlements.”

8 U.N. Subcomm'n Discrim. & Minor. Res. 19953/13, UN. Doc
E/CN.4/Sub.2/1995/L.11/Add.3, at 20 (1995).

o I
- Vienna Declaration and Programme of Action, U.N. Doc. A/CONF.157/24

(pt. ), at 20 (1993), reprinted in 32 LL.M. 1661. The right to return is set our in
Vienna Declaration, supra, § 23,

5 U.N. Comm'n Hum. Rts, Res. 1995/88, 1995 Comm'n Report, supra note 63,
at 259.
53 UN. Subcommn'n Discrim. & Minor. Res. 1992/28, UN. Dec.

E/CN.4/1993/2, at 70 (1992).




288 Criminal Law Forum Vol. 6 No. 2

The Commission on Human Rights subsequendy endorsed the
subcommission's decision to request this study.*

In their first report, Al-Khasawneh and Hatano concluded rthar ,

pepulation transfer is prima facie unlawful and violates a number of
rights affirmed in human rights and humanitarian law for both trans-
ferred and receiving populations. The special rapporteurs also asserted
that such practices undermine the very foundations of an internarional
order based on self-determinadon and constitute a threat to world
peace.”” A later report focused on rules of customary international law
thar are recognized as binding upon all states, including "the prohibition
of genocide, torture and cruel, inhuman and degrading treatment,
slavery, racial discrimination, or a pattern of discrimination,” which

also form peremptory norms of jus cogens whose character is such
that they cannot be derogated or set aside, even by agreement or
treaty. . . . Population transfer is clearly unlawful and prohibited
where its purpose or effect constitutes or amounts to genocide,
torture and irs relared elements, slavery, racial and systematic
discrimination, and interference with the legitimate exercise of
the right to self-determination, or where it is manifestly
disproportionate to the exception of military necessity in
humanitarian law. . . . [T]he proscription of racial discrimination
prohibits population transfers aimed at specific groups such as
minorities and indigenous peoples, especially where the purpose
or effect is one of demographic manipulation by dispersing such
groups from their homelands within the State. . . . Population
transfer is unlawful if its purpose is punitive so as to subject a
group to torture or cruel, inhuman and degrading treatment.”®

94 U.N. Comm'n Hum. Rus. Dec. 1993/104, Reporz of the Commission on Human
Righss on Its Forty-ninth Session, UN. ESCOR 1993, Supp. No. 3, at 282, U.N. Doc.
E/1993/23 (1993) (48 in favor, United States agzinst, no abstentions).

% Awn Shawhar Ab-Khasawneh & Ribot Hatano, Special Rapportenrs, U.N.

Subcomm'n Discrim. & Minor., The Human Rights Dimensions of Population Transfer,
Including  the = Implantasion of  Settlers:  Preliminary  Report, UN. Doc.
E/CMN.4/Sub.2/1993/17. & Corz.1 (1993).

%6 Al-Khasawneh, supra note 54, 99 18-21.
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The report concluded that

international law prohibits the transfer of persons, including the
implantation of settlers, as a general principle. The governing
principle is that the transfer of populations must be done with
the consent of the population involved. Because the transfer of
populations is subject to consent, this principle reinforces the
prohibition against such transfer.””

Special Rapporteur Al-Khasawneh also made an interesting recommenda-
tion that "the Sub-Commission begin work towards a draft declaration
on the subject of forcible population transfers and the implantation of
sertlers and settlements.”®  Ultimarely, such a declaration would be
adopted by the General Assembly as a step toward the adoption of a new
protocol to the International Covenant on Civil and Political Rights.

International Law Commission’s Draft Code of Crimes against th
- Peace and Security of Mankind :

Progress' in the struggle to ban population transfers is unquestionably
being made. The number of legal experts coming to the conclusion that
such practices constitute crimes against humanity and even genocide is
steadily increasing. One important example is the International Law
Commission's (ILC) Draft Code of Crimes against the Peace and
Security of Mankind.”® The ILC, an expert body set up by the General
Assembly in the late 19405, was requested to prepare such a code™™
'and examine the related question of creating an international criminal

2 4 1131

% Id. m 142.  Special Rapporteur Hatano stepped down in 1993 and Al-
Khasawneh was appointed sole rapporteur.

» Draft Code of Crimes against the Peace and Security of Mankind, Reporz of the
International Law Commission en Its Forty-third Session, UN. GAOR, 46th Sess., Supp.
No. 10, ar 198, UN. Doc. A/46/10 {1991) [hereinafter Draft Code of Crimes].

100 G.A. Res. 174 {ID), U.N. Doc. A/519, at 105 (1947).
o G.A. Res. 177 (1), UN. Doc. A/519, ar 111 (1947).
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tribunal.’®? The ILC approved the current text of the .U.amwﬁ O.o&n of
Crimes art its forty-third session in 1991.'® The commission is now
reviewing comments from governments on this text. Article 21 wm the
Drafc Code lists "deportation or forcible ﬁam:mmmn of populadon” as a
"systematic or mass violation of human rights” (a wnaﬂ.ﬁrmﬁ ﬂﬁmnm
"crime against humanity") for which perpeteators bear individual crimin
liability. The ILC commentaty on this article observes

that a crime of this narure could be committed not only in ﬁ.r,.bn
of armed conflict but also in time of peace . . . . ﬁUom.oﬂmﬂwi
implies expulsion from the national n@mnﬁodw. Svnmmmm the mnwmnﬂzn
transfer of population could occur wholly within m.pn frontiers of
one and the same State. . . . Transfers of population under the
draft article meant transfers intended, for wbmnmbnnw to mu#.nw a
territory's demographic composition for political, racial, religious
or other reasons, or transfers made in an attempt to uproot a
people from their ancestral lands. One member of the Commis-
sion was of the view that this crime could also come under the

heading of genocide.™™

Under article 22(2)(a), "deportation or transfer of the nm&_w_ms. womﬁmmo:
and collective punishment,” and Eﬁm.a article 22{2)(b), amﬁmvrmraﬁ.ﬁ
of settlers in an occupied territory and changes o nrn.&mBomEm?n
composition of an occupied territory," are listed as "exceptionally serious
war crimes.” The ILC commentary explains that

[elstablishing setders in an ‘occupied mm.anoﬂ.w constitutes a
particularly serious misuse of power, especially since such an act
could involve the disgnised intent to annex m&m. occupied
territory.  Changes to the mnﬂomamwrwo.owawoﬂﬂon of an
occupied territory seemed to the Commission to v.m mwm_u a
serious act that it could echo the seriousness of genocide.

o G.A. Res. 2608 (III), U.N. Doc. A/810, at 177 (1948).
102 See smpra note 99.

104 Draft Code of Crimes, suprz note 99, at 268.

105 Id at 271.

© o108
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Although the Draft Code of Crimes has not yet been adopted, it is a
source of guidance to international jurists and in particular the judges of
the International Criminal Tribunal for the Former Yugoslavia as they
are called on to judge crimes connected with ethnic cleansing.

United Nations High Commissioner for Human Rights

At its .moHQ-nmmrnr session in 1993, the UN General Assembly created the
post of High Commissioner for Human Rights.' In February 1994,
the General Assembly unanimously confirmed the nomination by
Secretary-General Boutros Boutros-Ghali of Ambassador Jos¢ Ayala Lasso,
former Ecuadorian Pertnanent Representative to the United Nations, as
High Commissioner. On April 5, 1994, High Commissioner Ayala
Lasso took np his functions as overall supervisor of the UN Centre for
Human Rights in Geneva and principal officer-in-charge of all UN
human rights activities, 1% o

Since thar time, the High Commissioner has been confronted
with many challenges, including forced displacements in the former

Yugoslavia, Rwanda, and elsewhere. Speaking in Frankfurt in May 1995,

at a commemorative ceremony held on behalf of the Germans expelled
at the close of World War II, High Commissioner Ayala Lasso called the
right not to be expelled from one’s homeland a fundamental right and-
suggested that "if in the years following the second world war states had
reflected more on the implications of the enforced flight and expulsion
of the Germans, today's demographic catastrophes, particularly those

106

G.A. Res. 48/141, U.N. GAOR, 48th Sess., Supp. No. 49, at 261, UN. Doec.
Al48/49 (1993).

107

G.A. Res. 48/321, U.N. GAOR, 48th Sess., Supp. No. 494, at 57, UN. Dec
AJ48/49/Add.T (1994); Alfred de Zayas, The United Nations High Commissioner Jor
Human Rights: Position, Functions, and Experience, in The Institution of @ Commissioner
Jor Human Rights and Minorities 17 (Eckart Klein ed., 1993).

See Report of the United Nutions High Commissioner for Human Rights, TUN.
GAOR, 49th Sess., Supp. No. 36, ac 1, U.N. Doc. A/49/36 (1994); see also Report of the
United Nasions High Commissioner Jor Human Righss, UN. Doc. E/CN.4/1995/98

2 (1995),
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| ' i ing,' ccurred to the
referred to as 'ethnic cleansing,’ would, mnwrmmmv not have o

same extent."!??

Emerging Jurisprudence

There have not yet been any domestic prosecutions of forcible wom&ml
tion transfers. Although states parties to ﬁ_.un Fourth Oabnﬁ&ﬁ@ﬁdﬂbﬂ“ﬂ
are obligated to prosecute their own mo_&ﬂm. and commanders who :

i 1o into which ethnic cleansing
responsible for grave breaches,”™ a category " ic cleansing
as a form of population transfer can easily be placed, no r.dm jom 0
Serbian or Bosnian soldier or commander has thus far Um.nb QR&. by rm
judicia! authorities of his own country. ﬂoﬁmwnb as %Mn:mmm. mm&ﬁVn
following section, this offense can now be investigared anc M#MUEV, bnn . HM
the ad hoc tibunal established in Sww. by m,:.w CZ mmncwﬁw ou: il o
prosecute petsons responsible for serious 50,_mﬁou.mm ) mew:m oral
humanitarian law committed in the territory o% the ormer .H%mn.vm °
since 1991.1* It is to be hoped thart the Hmﬁnanmﬂ:.un& OEEEM H.“U GHMT
for the Former Yugoslavia will prosecute and punish not mere ly su N :
nate soldiers who have comumitted Bbmom.w offenses but, more impor mbow
those politicians responsible for Hrm. policy and &aﬁnawﬂw EmaﬂMM o
ethnic cleansing and the terrorization of r:bﬂ.ﬁm&m c_ mmo:mmm > of
civilians who have been forced to abandon their homelands an

112 )
reves n%ﬂ“ﬂm“n Tribunal in the Hague has now .Wnnn given ?E&nﬂmomb.
over genocide, crimes against humanity, and iofmo:m of common article

1% Reprinzed in Dokumentation der Gedenkstunde in der Nunwb\mmwm\um zu mxma@mmﬁ
am 28 Mai 1995: 50 Jabre Flucht, Deportation, Vertreibung 4 (Dieter Eﬁmﬁmbwm.w ed.,
mewmu. ,mxaﬂm& in Lob flir Charta der Vertriebenen, Frankfurter Allgemeine Zeitung,

May 27, 1995, at 5. ,
1o Geneva Convention IV, supra note 9, art. 147 .Qwowmﬁmmm namwwm
deportation ot transfer of persons). .Hrnﬂ also is universal _nnu.m_._nnobwwﬁwn mwmu.
breaches of the Geneva Conventions. 4 Picter, Commentary, supra note 27, £
Pilloud et al., supra note 42, at 975.

i S.C. Res. 827, U.N. SCOR, 48th Year, 1993 Res. & Dec. at 29, U.N. Doc.
S/INF/49 (1993); ICTY Statute, supra note 15, art. 1.

- See infra section entitled "Proceedings 1o Date. .

21993 LC.L. 325 (Tnterim Odrder Af Cams 12
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3 of the 1949 Geneva Conventions and of Additional Protocol II
committed during the recent bloodbath in Rwarnda 12 Although the
term “ethnic cleansing” has not been employed in this context, it is clear
that the Hum government's incitement of racial hatred, deliberate terror,
and systematic killing against the Tutsi opposition and civilian popula-
tion could well be termed ethnic cleansing and fall under the jurisdiction
of this judicial body.

Another source of international casc law is likely to be the
judgment of the International Courr of Justice in the case brought by the
Republic of Bosnia and Herzegovina against Yugoslavia, alleging
violations by the latter of the Genocide Convention. Two interim orders
have been entered directing the government of Yugoslavia to undertake
to prevent the commission of the crime of genocide and both parties to

tefrain from any action that might aggravate their dispute over the
prevention and punishment of this crime, !4

ETHNIC CLEANSING

Ethnic cleansing has been universally condemned in the various organs
of the United Nations, Essentially, ethnic cleansing is an old crime by

3 S.C. Res. 955, UN. SCOR, 49th Year, 3453d mtg ar 1, UN. Doc.
S/RES/955 (1994), reprinted in 5 Crim. L.F. 698 (1994); Rene Degni-Segui, Special Rap-
portzur, U.N. Comm'n Hum. Rts.,. The Sitmation of Human Rights in Ruwandz, UN.
Doc. B/ICN.4/1995/71 (1995). Pursnan: to S.C. Res. 9353, UN. SCOR, 49th Year,
3400th mrg. az 1, U.N. Doc. S/RES/935 (1994), reprimged-in 5 Crim. L.F. 695 {(1994),

2 Commission of Experts was established in order to determine the extent of serious

violations of humanitarian law in Rwanda. The cornmission has now completed its work,
Letter from the Secretary-General to the President of the Security Council, Oct. 1, 1994,
UN. Doc. 5/1994/1125 (1 994), transmitting Preliminary Report of the Independeny
Commission of Experts Fstablished in Accordanve with. Security Council Resolution 935
(1994); Letter from the Secretary-General to the President of the Security Couneil, Dec.
9, 1994, UN. Doc. $/1994/1405 (1994), transmitting Final Report of the Commission af
Experts Established pursisant to Security Council Resolution 935 (1994),

1 1.C.J. Statute art. 41 provides for interim measures of protection. Application

‘of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia

& Hetz. v. Yugo.), 1993 L.CJ. 3 (Interim Order of Apr. 8), reprinted in 32 1.L.M. 888;
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a new name. _

According to the first interim repore™ by the Commission of
Experts''¢ established pursuant to Security Council Resolution 780 to
investigate serious violations of international humanirarian law committed
in the territory of the former Yugoslavia: .

The ‘expression "ethnic cleansing” is relatively new.
Considered in the context of the conflicts in the former Yugosla-
via, "ethnic cleansing” means rendering an area ethnically
homogenous by using force or intimidation to remove persons
of given groups from the area. "Ethnic cleansing” is contrary to
international law. .

Based on the many reports describing the policy and-
pracrices conducted in the former Yugoslavia, "ethnic cleansing”
has been carried out by means of mutder, torture, arbitrary arrest
and detention, extra-judicial executions, rape and sexual assaults,
confinement of civilian population in ghetto areas, forcible
removal, displacement and deportation of civilian population,
deliberate military attacks or threats of attacks on civilians and.
civilian areas, and wanton destruction of property. Those practices
constitute crimes against humanity and can be assimilated to specific

13 Letter from the Secretary-General to the President of the Security Council, Feb.
9, 1593, UN. Doc. $/25274 (1993), transmitting Interim Report of the Commission af
Experrs Established pursnant to Security Conncil Resolution 780 (1992) |hereinafter First
Interim Report]. .

s 3.C. Res. 780, U.N. SCOR, 47th Year, 1992 S.C. Res. & Dec. at 36, UN.
Doc. S/INE/48 (1992). Initially under the chairmanship of Professor Frits Kalshoven of
Leiden University, the commission was chaired from the fall of 1993 to its termination
in the spring of 1994 by Professor Cherif Bassiouni. Bassiouni organized a large team
of volunteers at DePaul University College of Law to analyze dara collected by, and
submitted to, the commission. When the commission’s term ended, the database was
murned over to the office of the prosecutor of the International Tribunal. See generally
M. Cherif Bassiouni, The Commission of Experss Established pursuant to Security Council
Resolution 780: Investigating Vielations of Insernational Humanitarian Law in the Former
Yugoslavia, 5 Cdm. LF. 279 (1994); M. Chesif Bassiouni, Former Yugoslavia:
Inpestigating Violations of International Humanitarian Law and Establishing an Internation-

al Criminal Tribunal, 18 Fordham Int'l L.J. 1191 {1993); Alfred de Zayas, The Kalshoven

Coanrmission. b Leiden T. Intt L. 131 awwwv

121
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war crimes. Furthermore, such acts coudd also Jfall within the
meaning of the Genocide Convention'V

In its final report to the Security Council, the Commission of Experts
nownE&& that ethnic cleansing is a deliberare policy to instill terror so
as mo.E..mcnn persons to flee."*® Thus, the term embraces the denial of
the right to one's homeland through compulsory population transfer.

The coercive means used to remove the civilian population, of Bosnia

and Herzegovina in particular, have included

mass murder, torture, rape and other forms of sexual assault
severe physical injury to civilians; mistreatment of civilian
prisoners and prisoners of war; use of civilians as human shields:
destruction of personal, public and cultural property; _oo&bm“
theft and robbery of personal property; forced expropriation of
real property; forceful displacement of civilian population; and
attacks on hospitals, medical personnel and locations marked
with the Red Cross/Red Crescent emblem.!?

. In the view of the Commission of Experts, then, ethnic cleansing
in the former Yugoslavia can be prosecuted as a crime against humanity
a war crime, and/or genocide. . Many agree thar ethnic Qomsmwhmv
constitutes genocide within the meaning of the Genocide Convention.!?

. This is the argument of the Bosnian government before the International

Court of Justice, bur the case is not expected to be heard on the merits

untl late in 1996, nor have the Court's provisional orders had any
deterrent effect.’”

7 First Interim Report, supra note 115, 99 55-56 .?Emrmmﬁ added).

e Final Report, supra note 48, 9 135. See generally UN. Dep't of Pub, Informa-

tion, The United Nations and the Situation in the Former Yugoslaria (1995),

119

Final Report, supra note 48, 1 134.
120 Genocide Convention, supra note 7.

. m.ma supra note 114 and accompanying text. The most recent proceedirigs
involve a jurisdictional challenge by Yugoslavia. Belgrade Disputes Authority of the

Tnternational Court of Justice, Agence France Presse, July 22, 1995, avasiable in TEXIS,
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Uni:ed Nations Commission on Human Rights

The UN Commission on Human Rights has devoted considerable
resources to the problem of ethnic cleansing mwm. in Som r.mE two
special sessions on the crisis in the former %ﬁmwm_mﬁ? At this time, the
commission appointed the former Prime Minister of wo_mm.&u H.Mmmmmmw
Mazowiecki, Special Rapporteur for the Former Yugoslavia. . The
evidence he has assembled should prove useful in the prosecution ﬁ.um
crimes that have been planned and carried out to achieve ethnic
‘ ing in the region. :

cleas Dws_ his RWOZ of November 17, 1992, mwnn,w& Rapporteur
Mazowiecki explained: "The term 'ethnic &mwbm_:m. refers to the
elimination by the ethnic group exesting control over a given territory of
members of other ethnic groups.™ In his second wa.a.E&n report,
Mazowiecki stated "that the principal objective of ﬂr.n military conflict
in Bosnia and Herzegovina is the establishment of ethnically homogenous

regions. Ethnic cleansing does not appear to be a consequence of the

war but rather its goal." In his third periodic report, he called the

continuation of ethnic cleansing "a deliberate effort to create a fait

accompli in flagrant disregard of international commitments meﬁnm into
. . a n
by those who carry out and benefit from ethnic cleansing.

.@9.& Library, Allnws File. The response from the Bosnian government was submirred
in mid-November 1995.

iz The Situation of Human Rights in vhe Territory of the @.&xa, Yugoslavia, UN.
Comm'n Hum. Rts. Res. 1992/5-1/1, UN. ESCOR 1992, Comm'n Hum. Res. 1st Spec.
Sess.. Supp. No. 24, at 2, UN. Doc. mﬁmwm‘@wﬁﬁ__ﬁ.iﬂﬁn‘,ﬁ.wamV. The 16 Rwﬂozm.
Mas swiecki prepared are cited supra note 17. On his resignation, see supra note 1/.

123 Tadeusz Mazowiecki, Special Rapporteur, U.N. OOBE;.u Hum. WG;UHQN.
Situation of Human Rights in the Territory of the Former Yugosiavia § 9, UN. Doc.
AJ4TI666 (1992).

24 Tadeusz Mazowiccki, Special Rapporteur, U.N. OoBE_w Hum. Ris., The
Situasion of Human Rights in the Territory of the Former M\SNEFSa.m 6, UN. Doc.
E/CNL4/1994/4 (1993).

12 Tadeusz Mazowiecki, Special Rapporteur, U.N. Comm'n Hum. R, The .

Situation af Human Rights in the Territory of the Former Yugoslavia § 135, UN. Doc.
E/CN.4/1994/6 (1993). . .
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In his sixth periodic report, submirred early in 1994,1% (he
special rapporteur described various manifestations of ethnic cleansing
and population transfers, in particular, the terrorization of Bosnian Mus.
litns and Bosnian Croats in Serb-held territory. He reiterated

his outright condemnation of such practices which violate funda-
mental human rights including the right to life, integrity of the
person, property, privacy and family life, freedom of thought,
conscience, religion and of movement, to earn one's livelihood,
to nationality, and rights as 2 member of an ethnic or culnural
group.'?’

Mazowiecki deplored the escalation of ethnic cleansing observed in Banja
Luka, where Muslim and Croat tenants have been summarily evicted
from their apartments in overwhelming numbers. According to his
_report, almost all non-Serbs have now lost their jobs in Banja Luka. The
Serb auchorities in Banja Luka have even remaved the physical traces of
the Muslim community through the demolition of all of the
- municipality’s 202 mosques.'®® In the same report, Mazowiecki focused
attention on the terrorization of Bosnian Muslims and Bosnian Serbs in
Bosnian Croat—held territory, in particdar Mostar. "A result of the
‘ethnic cleansing’ of Serbs is that their population in Mostar has been
reduced from a pre-wdr figure of 30,000 to just 400."” He also
deplored the killing in Mostar on October 18, 1993, of a well-known
Muslim doctor and members of her family, apparently by Bosnian Croat

126

Tadeusz Mazowiecki, Special Rapporteur, U.N. Comm'n Hum. Rrs., The

“oituation of Human Rights in the Territory of the Former Yugosiavia, UN. Doc.

E/CN.4/1994/110 (1994).

B -7 § 24 M 7.

- Id 99 8-13. Even after the warring parties concluded their peace agreefent

in late November 1993, expulsions of non-Serbs have continued, leaving some 12,000

-of an original half a million Muslims and Croats in the Banja Luka area. Kit R. Roane,
. ,ES,« Muslims Evicted from Homes despite Pact, NY. Times, Dec. 8, 1995, at AlS,
\available in Hmum.m_ World Library, Allnws File. . :

A28

Mazowiecki, supra note 126, 9% 15-19.
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defense forces.'™

According to the special rapporteur, displacement of populations
has been effected by thrce means: involuntary population exchanges

L7

between municipalities under the control of opposing belligerents; private
" arrangements for emigration to the territory of another belligerent; and,

least commeonly, forced and immediate expulsions of communities from
their area of residence. The various forms of displacement are often
accompanied by offenses against persons and property. Thus, for
instance, displaced persons leaving Serb-held territory are routinely
subjected to strip searches at the frontier and to confiscation of their
valusbles,®! and many refugees have suffered rape and other very serious
violations in the context of expulsions.'”*

International Criminal Tribunal for the Former Yugoslavia

Unlike the International Military Tribunal at Nuremberg, which was
established by wreaty,”” the International Criminal Tribunal -for the
Former Yugoslavia was created by decision of the Security Council'™
upen the recommendation of the Secretary-General of the United

130 14 %17.

B Id €% 40—48; see also Final Repors, supra note 48, 9 137 ("Another recurring :
pracrice is to force civilian inhabitants to sign over their property as 2 condition of their
departure or removal o other areas.); Srebrenica Repors, supra note 51, §9 44, 47,
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Nati 135 ; ; ,
> MMMMM ; The Tribunal is composed of eleven judges.™ By Resol
fon of July 8, 1994, the Securiry Council m@momuﬂmm Jud; w.mm ro :m
U oldstone of the appellate division of the South Afri mom o
ourt as chief prosecuror.’¥ e
Eno«.mmmho_d an international law perspective, the most visible and
,H.H.:usbm_qn aspect of ﬂWM Wmnwmnmg.ﬁnbon&_m report on the creation of the
was to establish it under chapter VII of
which gives the Securi i ; it o operen™
s the ty Council broad responsibili intaini
and restoring intesnational peacé and mn%san.HwMQ M..oﬂmaﬂm_wﬂ:hhﬂm
al's

aracter as c. hc_ cment meastre un (341 n.\_ apter Y m_ (8] _:S__:
. H

determinati : i
ination by the Security Council that the armed conflict in the

T territory o i i :
et HMH f .Hmrw .moHuwnH Yugoslavia constituted a threat to the peace,
. e Tribunal's territorial jurisdiction to the boundaries of mvn

former Socialist Federal Republic of Yugoslavia. ™ ‘Temporal jurisdicti
on

-begins on Mg "
o January 1, 1991," a "neurral date which is not tied to any

specific "8 but is d inni
p event” * but is the beginning of the year in which armed conflict

135
A Secretary-General’s Report, supra note 15.

136 .
G.A. Dec. 47/328, UN. GAOR, 47th ,wmum;. Supp. No. 49 {vol. II), ar 45

T ...G.Z. Doc. A/47/49 (1993).

.13

S.C. Res. 936, UN. SCOR, 49th Year, 3401st mtg, at 1, UN. Doc

,,.”,.”m\mmm\wmm (1994).

138

Secresary-General’s Repors, supra note 15, 9§ 22-30; Daphna Shraga 8 Ralph

- Mcu Mmuuz\m«w?&ﬁaaaah\ Criminal Tribunal for the Former Yugoslavia, 5 Eur. ]. Int'l L
,:.mé.”%&&.qw &wmw.wwuw.ﬂ w,um\wwn.. NOW,WEP An Ad Hoc International u«&xmﬁ.ﬂ \MH &m_ﬂw
Ry ; Golations of International itars, .

.%ﬁh&&ﬁ& Do Gw@Mv. nal Humanitarian Law in the Former

e

50-51, 5354 (reporting on extortion and theft crimes against persons expelled from *
northern Bosnia in the late summer and the fall of 1999).

132 E.g., Srebrenica Repors, supra note 51, 99 48—49, 53-54; Final Repors, supra |
note 48, 9€ 173, 179. See generally sources cited swpra note 48. g ICTY Tuadic App. De 4
| . . . C., Jupra note 42, 9 28-29,

40

= London Agreement, supra note 11. i S.C. Res. 808, UN. SCOR, 48th Year, 1993 Res. & Dec. at 28, U.N, T
. 9 (1993); S.C. ’ " ec. at 28, U.N. Doc.
134 S.C. Res. 827, swprz nowe 111, See generally Chsistopher Greenwood, The. aote 15, 9 10, ); 8.C. Res. 827, supra note 111; see abo Secresary-General’s Report, Eﬁw&

[nzernational Tribunal for Former Yugosiavia, 69 Int'l A, 641 (1993); James C. O'Bries,
The International Tribunal for Violations of Tnternational Humanitarian Law in the Formet.
' Yugoslavia, 87 Am. L. Infl L 639 (1993); Karin Oellers-Frahm, Das Status des

Insernaionalen Strafgerichishofi zur Verfolgung von Kriegsverbrechen_im  ehemaligh,
Juguslawien, 54 Zeitschrife fir austindisches offentliches Recht und Volkerreche 416

HOHK mﬁm.ncﬁﬂu uﬂn,ﬁ:« note wu art. m rmmnwmﬂh |mﬁ.vmm.uh~_w eport, uuﬁ.@vh teli Hw
, H 3 XY .mN 23 ptets ]

W

ICTY Statute, supra note 15, art. 8.

Secretary-General's Report, supra note 15, 1 62.
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i declared its
broke out in the region, as one republic after mboﬁrom. cclared 1
i Hmf endence.® Temporal jurisdiction is intended M_o Mm ﬁm& n _,.M <
o e . jurisdicti i ter a | date
; i ' mitted a
i Tribunal's jurisdiction com, . ob
to crimes under the ‘ L dace
decermined by the Security Council upon the Rﬁoﬁ%o& o %H ace
' .
lishment of the Tribunal under chapter VI1 n
The establishmen ader chapter YU o
important practical effect. An arrest warrant issued by he Tribunal -
WE - - N mx m- ,
i i n a request for
would be considered in most national Fm@wmo& ; W e o
which, as such, may be refused on the ground of the aconalty of the
onﬁ,p.w,munﬁ or other prohibition under domestic law. H?w._ﬂ eed, has been
; ic of Yugoslavia, which asser
it Federal Republic of Yug " :
e ot O e ] itizens because the constitu-
’ i surrender its own citize .
e oo of mat 1s. Notwithstanding "any legal
tion forbids extradition of nationals. o e Tb]
i iment” + of persons indicte .
ediment” to the surrende d una]
HBWN& may exist under the national law or nxﬂmmpﬂom ﬂwn_mmﬁw‘ e
e indi d tex of the
! o er cha
State concerned,” such requests are Eb&sc un o mm Ny
Charter and have priority over national legislation.
arte

. . ; Z.%.. Times,
2 ;
- 1, 1995, at All; Tony Batber, Tios Waywar ; 2 LEXIS, World
H,Moﬂq Hn‘;mwm&ﬂunbn_nﬁ (London), Dez. 16, Gwo, 3 10 h@ﬁ&m%&ﬁm th&.&e Laws,
w_um. : Allnws File: Carol J. Willtams, Slevenia Begins mm_n&.ﬂ.SF Allws Files Chuck
Hu“”p”.%w.dnm Feb. 21, 1991, at Al, available in LEXIS, /&‘OMMHMMBMMWE M_.. e %e&.__ﬁhwhm
o ’ S ; Times, Feb. 22, , ’

o Vugoslav State Breaks Ties, N.Y. : - 1 S o
m.n&m‘..“an M._ wﬁwwﬂm Mwwmmd\.v Allnws File; Dusan Cotic, ?n.%&mauqx te a NQMW&NM 15 %@..gq
MM HU &_aﬁwaagn Tribunal for the Former Yugoslawia, 5 Crim. L.F. 223,

e Intern J

s S.C. Res. 827, supra note 111, § 2. o
ICTY R. Proc. & Evid. 55, 61, UN. Doc. IT/Rev.3 {1995), reprinted in 5

8 - - 3 3 .

Crim. LF. 651 (1994). ‘ | | )

7 U.N. Doc. CERD/CISR.1004, 9 57 (1993) {Declaration of Miodrag Mitic,

i ; 5 It
: tive of the Federal Republic of Yugoslavia, Aug. 14, Gmwvm M%%mn&mewww o
Wmmwnmnnﬁ dite War Crimes Suspects, Agence France Presse, Nov. 20, mh wlabl
LIS, e m& Lib Allaws File. Buz see Robin Knight, Can There Be .@ka :
; Hw.m.NHmu on.H B _ _.Mw.w.qd S. News & World Rep., Dec. 4, 1995, at 30, avas NH
ﬁwﬁw mu M%MMMM?MM m&n.ém File (reporting that Milosevic agreed at the Dayton peac
MMWH ﬁm cooperate fully with the Tribunal).

15,
148 ICTY R. Proc. & Evid. 58, supra note 146; see ICTY Statute, supra note

B Y- H V 3 ', art.
.—m M m.u see &NMQ % MHNnﬂﬁﬂv Mﬁm@
m.Hﬁ. u@ Mmﬁuhuh Qmﬁwu“Nh \MNN ort, Siuprd note 2 _ 7 1
Qi .: Far isenission. see mﬂ:u ern o, > .m; .&n. -Mh. 3
L 2 diseniss -5 ,w nwm m:. ECUTIIT n.@% mnw..mwmxhr\ [t} M um NE&WBH% % ore
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peace agreement recently initialed by the heads of government of
Yugoslavia, Croatia, and wOmEmlmnﬁmmoiﬂm in Dayton, Ohio,
cally requires cooperation with the Tribunal .14

With regard to personal jurisdiction and general principles of
nmmgmﬂ& liabili ty,

the Statute of the Tribunal rejects the notion of guilt
by association implicit in the crime of membership in a hierarchica]
sttucture such as the armed forces of Yugoslavia or Croatia. Individyal
criminal responsibility is ateributed, under article 7(1) of the Staruce, to
any person who "planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime”
falling within the jurisdiction of the Tribunal, whether as 2 principal or
as an accomplice. Following the Nuremberg and Tokyo principles, the
Statute provides thar superior orders do not constitute a defense;!>
conversely, a supetior officer who knew or had reason to know thar
persons in positions subordinate to him were about to commit any of the
crimes within the Tribunal's jurisdiction, o

1 had already committed such ‘
crimes, and who failed to take the nece

ssary and reasonable steps to
prevent or to punish their commission, is held individually responsible, 15!

specifi-

the International Tribumnal
LF. 557 (1994).

148

for the Former ¥ ugoslavia: Breaking with Extradition, 5 Crim.

General Framework Agreement for Pea
cooperation with all entities authorized by ih

obligarion of all Parties to cooperate in the investigation and prosecution of war crimes
and other violations of international humanjtatian law"); 74, annex 6, art. 13 ﬁSmnmmﬁmnm
cooperation with "organizations concerned with human rights,” including the Interparion-
al Criminal Tribunal; see abo 74 annex 7, art. & (precludi

ng amnesty for returmning
refugees and displaced persons charged with any "serious violation of intérnational
humanitarian law" a5 defined in the Tribunal's Starur

<),
150

ce, Nov, 21, 1995, art. 9 Qﬂwbmm&bm
¢ Security Council "pursuant to the

ICTY Statute, supra note 15, art. 7(4), tacks Nuremberg Charter, Stipra note
11, art. 8, allowing for a plea of obedience to superior orders as mitigating punishment

only. The International Military Tribunal for the Far East was established in Tokyo

putsuant to Special Proclamation by the Supre

me Commander for the Alljed Powers,
Establishment of an International Tribunal for the Far Fast, Jan. 19, 1946, T'1AS. No.
1589, 4 Bevans 20. It operated pursuant to Charter of the International Military
Tribunal for the Far East, Jan. 19, 1946 (4 amended Apr. 26, 1946), 4 Bevans 21
(hereinafter Tokyo Charter]. Tokyo Charter, supra, art. 6, is to the same effect as
Zﬁﬂﬁwﬁ.m Charter, supra, arr. 8.

s Hmuu Y Statrere  crrhiis eman 12 R RN
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Head of state immunity is not available.'”

The Tribunal's subject matter jurisdiction, set out in articles 25
of the Statute, encompasses grave breaches of the Geneva Conventions
of 1949, violations of the laws or customs of war, genocide, and crimes
against humanity.” In conformity with the principle of nullum crimen
sine lege, these are all offenses prohibired by "rules of international
humanitarian law which are beyond any doubt part of customary law” -
and binding on everyone.'* Although ethnic cleansing as such is not

152 Id art. 7{(2) (following ZE.vaﬂm. Charter, supra note 11, art. 7; Tokyo
Charrer, supra note 150, art. 6).

153 Unzil recently, some experts argued that Nuremberg Charter, supra note 11, art.

6(c), was the only authoritative definition of crimes against humanity. See generally

Bassiount, supra note 13. ICTY Stature, supra note 15, art. 3, lists the following crimes

against humanity: murder, extermination, enslavement, deportation, imprisonment, tor-

ture, rape, persecution on political, racial, and religious grounds, and other inhumane acts

"when commirred in armed conflict, whether international ot internal in character, and

direcred against any civilian population.” This goes beyond the Nuremberg definition

in two important respects. First, rape was not. enumerated as a crime against humanity
under Nuremberg Charter, siupra, art. 6(c). Second, crimes against humanity had to be
committed "in execution of or in connection with” crimes against peace or war crimes.
Id. But see Allied Control Councit Law No. 10, Dec. 20, 1945, art. II{1}{c), in Control
Council for Germany, Official Gazette, Jan. 31, 1246, at 50, reprinted in Documents on
Prisoners of War 304 (Naval War College loternational Law Studies Vol. 60, Howard 3.
Levie ed., 1979} {"Crimes against Humanity: Atrocities and offences, including but not
limived to murder, extermination, enslavement, deportation, imprisonment, torture, rape,
or other inhumane acts committed against any civilian population, or petsecutions on
political, racial or religious grounds whether or not i violation of the domestic laws of
the country where perpecrated.”). ,

Recently commenting on the scope of ICTY Starute, supra, art. 5, the
Interaational Criminal Tribunal stated that under customary international law it is "by
now 4 settled rule” that "crimes againsc humanity do not require 2 connection to intes-
national armed conflict” and "may not require a connection . . . {to] any conflict at alt.”
The opinion goes to state that there is "no question” thar the definition in the Statute
comports with the principle of rullum crimen sine lege. ICTY Tadic App. Dec., supra
note 42, § 141; see abo id. § 140 (citing Genocide Convention, supra note 7, art. 1;
International Convention on the Suppression and Punishment of the Crime of Apartheid,
Nov. 30, 1973, arts. 1-2, 1015 UN.T.S. 243 (entered into force July 18, 1976), "both
of which prohibit particular types of crimes against humanity regardless of any connection

to armed conflict™).

15 Secretary-General's Report, supra note 15, § 34; see ako id 9 35.
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specifically criminalized. in the Starg

: . ] re, the ich i
effected can be subsumed under the above wwwmmmﬁmﬂ HeP o has been
by the Commission of Experts, these have .
and sexual assaults, deportation of the

othe int i
H&_u“ Mwmo.rmm %pn Emanwmmo:& humanitarian law thar &ll under th
HH m . - -— U - m
junisdiction.™  The Security Council clearly interprets the

Tribunal's

mandate to encom i

. pass the prosccution i i
In Resolution 941, the Council ? . of ethaic Qmmﬁ&bm.

‘ As documented
ms.&:n_& murder, torture, rape
civilian population, and many

s]er iolati i
ﬁﬁ 1 wbmm% %ommnabm all violations of international humanitarian
aw, | i i
nmmwu ne —.H. ing in particular the unacceptable practce of "ethnic
: D.Ebmm mmn%mﬂmnn& in {areas in Bosnia} under the control of

osntan Serb forces, and reaff

irms that those who h i

Bosni ns. ave commir-
ed .mrmﬁw o&ﬂ.&. the commission of such aces will be held
ndividually responsible in respect of such acts.}s

- QerMMMNMMMﬁ by the H.Enwmmm.o:m_ Tribunal specifically condemn-

nsing as a crime against humanity,
o.ﬁr.nm substantive provisions of the Statute woul
desirable for the further development of mbﬁmmsmﬂo
far toward demonstrating the right to one's hom

or under any of the
d be both just and
nal law and would go

eland.

PROCEEDINGS TO DATE

the _:_ 1ICr X V _ m _:n *WHMH I i i
bl

‘agains anj iolati

against .vﬁsmm:dw and violations of the laws or customs of i

connection with murders, torture, inhumane acts haman
3

cruel or inh
treatment, and other offenses committed by himsel ntes

f and subordinates

155
See supra notes 53, 117, 119 and acco

| — . L
Droceedings o mrt panying text. See fnfra section ensitled

136 S5.C. Res. 941, U.N. SCOR, 409th Year,

SRES/O41 o 3428th mrtg. 2t 1, 9 2, U.N. Doc.
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: M 157
against Muslims held at the mﬁ&nm&&mmmu nEMWa :.w.l WMMMM :Mq m(wwnWM.on
_ not been surrendered 10 nal,
MMMoM.MM EMMW wa.wn issued an international warrant m—mﬁ.%& menﬂcﬂmﬂ&ww
proceedings completed pursuant to Rule 61 o%. the Tri .M: s Rules of
«dure and Evidence.”® This rule permits m.ro. trial ¢ pher 10
wﬁwmﬂd evidence against -a m&,mwmwmm in case of mmaEmM MMQMM& © 2
warrant and to issue an mnﬂwﬂmwgam WHHmeQMHan atisfied (it
"there are’ reasonable groun ls for be ievi fhar the acerts
committed all or any of the crimes charged in the in nt
i econd'® and third indictments . .
or wOmnM_MomMHCMMMNM”%@&QP guards, mﬁ&.i&ﬁom mmwmﬂﬂwmmﬂmw
: ka death camp in Bosnia. The victims were Mus i
ﬁ%wommmb“wo were held under armed guard in bruwal con Eo;M
ally assaulted, severely beaten, an
Detainees were murdered, raped, sexually severely beaten, ane
otherwise gravely mistreated. Oma of the mnﬂ:mn m e e
charged not only with abuses inside the camp but also Jemoria
fill im civili ide the camp, in pursuance ot the policy
and killing Muslim civilians oussi . L pussuanee o the po 17
of ethnic cleansing, with an 2im to forcing ﬁo?mmm e e
and communities. The indictments m&@mo ﬂrn.o omﬁbm rimes against
some or all of the accused: genocide, crimes against EﬂmENMEﬁmmoE
of ﬂwﬂm laws or customs of war, grave vmn.m.nrnm of ﬁﬂm @n%mMmo.E entions
of 1949, and command nm&uobﬂ?rﬁw mon. e Mam mﬁﬂdﬂ e
Additional charges were brought against Tadic in Sep

are moﬁ.u

‘nted in
157 Prosecutor v. Nikolic, Case No. IT-94-2-1 (ICTY Nov. 4, 1994), reprinte
34 1L.M. 996. . |
1 1
1t Prosecutor v. Nikolic, Case No. I1T-94-2-R61 (Review of the Indictment

UN. Judge
\ to Rule 61) (ICTY Oct. 20, 1995% Wovnﬂ.gﬁ..@c.mnm_ A UQMW&Howm Mﬁ .W.‘
WEM_MBN\R Real Trial of the Century,” Christian Scl. Monitor, Oct. 23, s
rope ‘ '
&M&% in LEXTS, World Library, Allows File.

159 ICTY R. Proc. & Evid. 61, supra note 146.
) .
150 Prosecutor v. Meakic, Case No. 1T-95-41 (ICTY Feb. 13, 1995), reprinted in
34 1.L.M. 1011. | |
d
161 Prosecutor v. Tadic, Case No. 1T-94-1-T (ICTY Feb. 13, 1995), reprinted in

24 1T M 1011

162

Amended, Accused Faces Additional Cha

‘164

16
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Conventions, based on allegations of murder,
internment camps and "
the Prijedor area.?®?

On August 10,1995, the Ttial Chamber seized of the Tadic case
ruled against a defense motion challenging the jurisdiction of the
Tribunal.*® This ruling was affirmed on somewhat different grounds on

October 2, 1995, and would appear to foreclose furure challenges. to
the Tribunal's competence.

torture, and rape at three
deportation” of Muslim and Croar residents of

For purposes of this article, the most important indictrment is
that joindy brought against Radovan Karadzic, (then) president of the
Bosnian Serb administration in Pale, and the Bosnian Serb military
commander, Ratko Mladic, issued on July 25, 19953  Counts 1-2
charge genocide and crimes against humanity. Paragraph 19 of the
indictment alleges the "unlawful deportation and transfer of civilians" as

one of the predicate offenses supporting the charge of crimes against
humanity. Paragraph 25 specifically alleges:

Thousands of Bosnian Muslims and Bosnian Croats from the
areas of Vlasenica, Prijedor, Bosanski Samac, Brcko and Foca,
among others, were systematically arrested and interned in
detention facilities established and maintained by the Bosnian
Serb military, police and their agents and thereafter unlawhully
deported or transferred to locations inside and outside of the
Republic of Bosnia and Herzegovina. 1In addition, Bosnian
Muslim and Bosnjan Croat civilians, including women, children
and elderly persons, were taken directly from their homes and
eventually used in prisoner exchanges by Bosnian Serb military

and police and their agents under the control and direction of
Radovan Karadzic and Ratko Miadic.

These deportations and
others were not conducted as evacuati

ons for safety, military

ICTY Press Release, Case No. [T ~24-1-T (Dusko Tadic) Update 6: Indictment
7ges, No. CC/PYO/19-E (Sept. 26, 1995).
Prosecutor v. Tadic, Case No, IT-94..T (ICTY Aug. 10, 1995).

ICTY Tadic App. Dec., supra note 42,

163

Prosecutor v. Karadzisr (Caca Nn TT ac £ 7 rrmeres « -
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necessity or for any other lawful purpose and have, in conjunc-
tion with other actions directed against Bosnian Muslim and
Bosnian Croat civilians, resulted in a significant reduction or
climination of Bosnian Muslims and Bosnian Croats in certain

occupied regions.

As noted earlier, Karadzic and Mladic have also been indicted for -
genocide in connection with the Bosnian Serb attack on Srebrenica in.
the summer of 1995.%  Although it is unclear whether Karadzic or
Mladic will appear before the Tribunal, it is of considerable historical,
legal, and psychological importance that the Tribunal has branded their
actions criminal, in particular, the policy of forced population transfers
and ethnic cleansing. : .

In August 1995, the first Croat, Ivica Rajic, a military command-
or with the Croat Defense Council, was indicted on charges of grave.
breaches of the Geneva Conventions and war crimes in connection with

an attack on the Muslim village of Stupni Do in central Bosnia in

" October 1993.1 At least sixteen Muslim civilians were brutally killed

and the remaining 230 Muslim villagers were forced to flee. At the time
of the indictment, Rajic was being held by Croadan authorities at a-
prison in Mostar on unrelated murder charges.®® Although his surrender
to the Tribunal was expected, and indeed specifically contemplated by

the Bosnian peace agreement concluded in late November 1995, Rajic -

has now been released following his acquittal by a Bosnian Croat court,

in clear breach of both the peace accord and assurances from the Bosnian -

Croat authorities.'®

166 Prosecutor v. Karadzic, Case No. IT-95-18-I {ICTY Nov. 16, 1999).
157 Prosecutor v. Rajic, Case No. IT-95-12-1 (ICTY Aug. 29, 1995).

168 Tan Geoghegan, ULN. Tribunal Charges First Croat with War Crimes, Reuters, .,

Sept. 6, 1995, available in LEXIS, World Libsary, Allnws File.

1 General Framework Agreement, supra note 149, anmex LA, art 9(1)g -
(notwithstanding the provisions on prisoner exchanges, "each Party shalt comply with any
order or request of the International Tribunal for the Former Yugoslavia for the arrest,
derention, swrrender of or access to persons who would otherwise be released and’
cransferred under this Article, but who are accused of violations within the jurisdiction

Frha Tribunal. Fach Party must detain persons reasonably suspected of such violations

S
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- Six Bosnian Croats were indicted recently. On .
1995, ﬂw.n H&v:m& charged Dario Kordic, a _an_an OMA ﬁMMmDMWMMMMM
community in Bosnia, and five other prominent Bosnian Croats with
crimes against humanity based on the ethnic deansing of some seve
v:ﬂn_nam Muslims in Bosnia's Lasva Valley in 1992-1993.17 mcn&nm
Em.pn.aﬂmba. possibly including the Croatian defense Sma,.mﬂom ar
anticipated in connection with these events.!”! $
u>ﬁ about the same time, the Tribunal indicted three senior
officers in the army of the former Yugoslavia (JNA) for the massacre of
some 260 men who had been forcibly removed from a Womwwﬂ in
Vukovar, Creatia, in late 1991.7% These indictments may lead to
o&mwmom against Slobodan Milosevic as the office of the prosecut
considers whether "direct orders did come down the line for .EFMM
happened" or "if these officers were acting independently, then those
further up had a responsibility to stop or punish the Enm&_ activity," 7
Meanwhile, Yugoslav authorities have accused the Owom.mmb

- government of carrying out a policy of ethnic cleansing not only against

the ethnic mﬂ._u popuiation of Croatia but also against the Bosnian

for a peri i i i i
period of time sufficient to permit approptiate consultation with Tribunal

.. " authorities."}; Bosnian Croat Sought by Tribunal I; Freed Despize Pledge, N.Y. Times, Dec

8, 1995, at A18, available i i i

- Ew.m avatiable in LEXIS, World Library, Allnws File. See sources cired supra

17
Prosecuror v. Kordic, Case No. [T-93-14-1 (ICTY N

. . , Ca . -14- ov. 10, 1995). There a

mixed M&D&M as to whether Croatia will cooperate with the Tribunal in the mcwnﬁmwmwﬂm

.an:_,wm persons. Mask Fuller, Yugoslavia: Croatia, Bosnia Set to Surrender War Crimes

-Suspects, Inter Press Serv., Oct. 11, 1994, gvailable in LEXIS, World Library, Allnws File

. {citing Croatia's prospective willingness to cooperate). But see Julian Borger, Croatia
2

Angers UN. with Promotion of Indicred Soldier, The Guardian (Manchester), Nov. 16

. 1995, at 14, available in LEXTS, World Library, Allows File,

171 3
: Roy Gurman, War Crimes: Bosnign Croass Indicted in 700 Deaths, Newsday,

....Zoq. 14, 1995, at A18, gvailsble in 1.EXTS, World Library, Allows File.

m

Prosecutor v. Mrksic, Case No. IT-95-13-1 (ICTY Nov. 7, 1995).
Roger Cohen, Tribunal Indicts 3 Serbia Officers, N.Y. Times, Nov. 10, 1995

at Al, available in LEXIS, World Library, All i i
. . ) 1y, Allnws File {quoting Depury Prosecut
Greham Blewirt); see abo William Drozdiak, UN. Tribunal ?&m@@@%&ﬁ N.nc_m.ow

Massacre: Charges Are First Placed against Belgrade Officials, Wash. Post, Nov. 10, 1995

at A31, available in LEXIS, World Library, Allnws File.
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Muslims. These accusations must, of course, be investigated.  In : : :
8} -

icular, on Aueust 4, 1995, the Croatan government launched a
particular, g s

ve 1 i i hich for centuries has | | |
D ol e e, Tope The compulsory transfer of populations has been shown to violate

0
been populated primarily by ethnic Serbs. Reportedly some 150,00
£en .

w - er
MWHWW m—ya& HH.HW areca in anic OHH ﬁ.r.ﬂ _Um.wmm O“m ﬁﬂ._w—.-.::numwhmuw M.:m. AUH__.
eviaence Om (HOHNHHOHHW O“m FHHH@HhﬂNHHOHM& wwﬂHme.HHHﬂmHuNHH MN{{ mn ﬂ_nﬂﬂ HO-N'\:.HHm.u

which demands that

the Government of the Republic of OHON.&P in nw.bmgamwﬁréh“
internationally recognized standards and in comp mw.bnnm ith the
agreement of 6 August 1995 vmwgnm:m HWMnWMWN mp_m%oﬂrm o
i ions Peace Forces (a :
mﬂ&%ﬂ“ﬂﬁmﬂ%ﬂ“&ﬁiﬁ including their %mrdm to nmﬁmﬂr
v return in safety, (b) allow access to this population &%
MHMMBMWOH& humanitarian organizations, and (c} create condi-

have left
tions conducive to the return of those persons who

. 7
their homes.'”

it violations of
The resolution reiterates that "all those ﬁro.n.oBmHm: anmzn o
i - tional humanitarian law will be held individu Iy Hmmﬂ onible In
et 76 ity Council Resolution 1 is-
espect of such acts. Security
T

right to return.

74 John Pomfrer, NATO Mempers Agree on Proposal for w&cﬁm wknw.am”‘&, ENN.MM M H.x
o ohn , & : . o “
: 7 | Herald Trib., Sept. ailable
;. Carried Qut Atvecities, Int : . able &
fox Ma.wﬂﬁﬁﬂmnwlm%ﬂ” Allnws File; Laura Silber, ULV Qﬁﬁ.« ﬁ.é&wmﬂ MWQMHMHOE.G
H\W.m,uﬁww leo”MoEv Oct. 3, 1995, gvailable in LEXIS, World HL”MMW«« n.xb n _dQOME
m.rd n H&mﬁhﬁ&q of Serks Flee Croatiz, UP, Aug. 6, 1995, av LEXI
imon, 7
Library, Allnws File. -
N. Doc.
173 $.C. Res. 1009, U.N. SCOR, 50th 49#., wmm.mm Eﬂmww“w H“nwww.%z - Doc
m_mﬂ.lmm‘_ Hoow wawvm Dirozdiak, supra note 173 (citing Flisabeth Rehn,

Hwﬂn s —mw.‘.ﬂmﬂ_.mm.ﬂOH Om nrﬂ MAHM.__.HHN Oﬂﬂnmﬂ.on 1n Lfﬂ.m st H uw mu on HHHCE.HﬂDEm mcunmﬂg_ﬂﬂ ﬁ_”um.n
t V.
OHOMH_.NHH m.nOHﬁﬂw Eﬂ&. TD_H#H mﬂﬂ:u.m QCH_._.NHHm m.:@ QWDMW S_—.HO Hﬂmﬁmn&. Q Hﬂmcﬂ

176 S.C. Res. 1009, swprz note 173, 9 4.

- 179

important rules and principles of international law, whether committed
in time of war or in time of peace. It is not cnough, however, to
fecognize that forcible population transfers, and ethnic cleansing in
particular, constitute a historical aberration, an anachronism in light of
the human rights covenants and the Genocide Convention, a crime
against humaniry and a war crime within the meaning of the Nuremberg
judgment. As discussed carlier, ethnic cleansing can already be prosecut-
ed in the context of the conflicts in the former Yugoslavia and Rwanda:
what is needed now is a permanent international criminal court to
vindicate this right wherever it is infringed."”” Moreover, the question
of remedies for victims must also be addressed,” specifically, implemen-
tation of the right to return. Admittedly, any scheme of restitutio in
integrum poses grave practical and political difficulties,"” but with good
faith and sufficient determination on all sides, the rights of competing
claimants to territory should be reconcilable, ,

In December 1948, the UN General ,Pwmmﬂ_u@ resolved that
Palestinian refugees .

wishing to return to their homes {in Israel] and live in peace
with their neighbours should be permitted to do so at the earliest
practicable date, and . . . compensation should be paid for the

This goal may finally be within reach. The General Assembly is expected 1o
adopt a resolution in mid-December 1995 cali

committee to draft a convention for an international criminal court "as a next step” to
a conference of plenipotentiarics. This committee is to report back to the General
Assembly in the fall of 1996. Esablishmens of an International Criminal Cours, G.A. Draft
Res., UN. GAOR 6th Comm., Agenda Item 142, UN. Doc. A/C.6/50/L.14 (1995).

178

ing for the creation of a preparatory

See Theo van Boven, m_umnm&, Rapporteur, U.N. Subcomm'n Discrim. & Minor.,
Study Concerning the Right to Restitution, Compensation, and Rebabilitation Jor Victims of

Gross Violations of Human Righss and Fundamental Freedoms: Second Progress Report, UN.
Doc. E/CN.4/Sub.2/1992/8 (1992).

%mm Ooﬁa.mr wﬁﬁsaoﬁnmm E.mwnﬁmmnm the concerns of Bosnian refugees vnnmn;ﬁ?
Iiving in Germanw
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property of those choosing not to return and for loss of or
damage to property which, under principles of international law
or in equity, should be made good by the Governments or
authorities responsible.'® :

This resolution has been Hnmnmwm&% reaffirmed by the General Assembly

- with regard to the Palestinians'®! and other refugee groups. Similar

language can be found, for example, in the relevant resolutions on
Cyprus in the General Assembly,'™ as well as in the UN Commission on
Human Rights.'® , .

The right to return was also endorsed in the UN peacckeeping

- plan for the Republic of Croatia,'® in the Secretary-General's report

the Security Council of December 1, 1994, on safe areas in Bosnia,'®

182 G.A Res. 194 (IID), UN. Doc. A/810, at 24, § 11 (1948). William Frelick,
The Right of Return, 2 Int'l §. Refugee L. 442, 444 (1990), notes that "exile is a
fundamental deprivation of homeland . . . that goes to the heart of those immutable
characreristics that comprise our personal and collective identities.” ,

181 E.g., Report of the Special Committee to Investigate Israeli Practices Affecting the
Human Rights of the Population of the Occupied Territories, G.A. Res. 40/161, UN,
GAOR, 40th Sess., Supp. 53, at 112, UN. Doc. A/40/53 (1985); G.A. Res. 41/101,
U.N. GAOR, 41st Sess., Supp. 53, at 164, U.N. Doc, Al41/53 (1986). It should be
noted thar Israel (Dec. 19, 1966) is a party to International Covenant, supra note 2.
1994 Multilateral Treaties, supra note 43, av 117.

182 Eg, G.A. Res. 3395 000K), UN. GAOR, 30th Sess., Supp. No. 34, at 5,
UN. Doc. A/10034 (1975); G.A. Res. 34/30, 34th Sess., Supp. No. 46, at 17, UN.
Doc. A/34/46 (1979); G.A. Res. 37/233, UN. GAOR, 37th Sess., Supp. No. 51, at 48,
U.N. Doc. A/37/51 (1983).

183 E.g, UN. Comm'n Hum. Res. Res. 4 QOTKIN), Report of the Commission ont .
Human Rights on Its Thirty-second Session, U.N. ESCOR, 60th Sess., Supp. No. 3, at 59,

U.N. Doc. E/5768 (1976).

184 Concept for a United Nations Peace-keeping Operation in Yugoslavia is set out as
annex 11 to Report of the Secretary-General pursuant tu Security Council Resolurion 721
(1991}, UN. Doc. $/23280 (1991), reprinted in 31 LLM. 1442, Seec id 9 20. The
Securizy Council "approved” the peace plan in S.C. Res. 724, UN. SCOR, 46th Year,
1921 Res. 8 Dec. ar 45, UN. Doc. S/INE/47 {1991).

183 Report of the Secretary-General pursuant to Security Councif Resehution 959 (1994)..

99 45, 53, U.N. Doc. $/1994/1389 (1994}
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and in numerous. Security Council resolutions on the former Yugoeslavia,
including Resolution 947, which "[a]ffirms the right of all displaced
persons to return voluntarily to their homes of origin in safety and
dignity with the assistance of the international community,""® and Reso-
lution 1009, concerning the Krajina.'¥ A subsequent resolution reiter-
ates the Council's demand that the government of Croatia "take urgent

"-measures to put an end to violations of international humanitarian law"

and "respect fully the rights of the local Serb population including zheir
right to remain or return in safery” and calls upon the government "to lift
any time-limits placed on the return of refugees to Croatia to reclaim
their property.”*® As noted easlier, the right to return has been recog-
nized as well by the Committee on the Elimination of Racial Discrimina-
tion'® and by the Subcommission on Prevention of Discrimination and
Protection of Minorities,'*

Most recently, the Bosnian peace accord™’ incorporates an agree-
ment on refugees and displaced persons (annex 7) that protects the "right
[of persons] frecly to retumn to their homes of origin” and sets up a
framework of obligations on the parties to facilitate the exercise of this
right, including the creation of "an independent Commission for Dis-

-placed Persons and Refugees." As stated in article 1(1}, "The early

return of refugees and displaced persons is an important objective of the

- settlement of the conflict in Bosnia and Hefzegovina. The Parties

186 S.C. Res. 947, UN. SCOR, 49th Year, 3434th mzg. at 1, § 7, U.N. Dee.
S/RES/947 (1994).

187

5.C. Res. 1009, supra note 173; see alio S.C. Res. 941, supra note 156, 9 3
(reaffirming that "all displaced persons should be enabled to return in peace to their
former homes™; 5.C. Res. 959, U.N. SCOR, 34624 mtg. at 1, UN. Doec. S/RES/959
{1994); S.C. Res. 981, U.N. SCOR, 50th Year, 3512tk mrg, at 1, U.N. Doc. S/RES/981
(1995). C

. 188 S.C. Res. 1019, supra note 64, 9% 67 (emphasis added).
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See supra note 72 and accompanying text.

See supra notes $8-90 and accompanying text; Al-Khasawneh, supra note 54,

€ 102.
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General Framework Agreement, s#pra note 149, art. VII (obligating the parties
to comply with annexes 6 on human rights and 7 on refugees and displaced persons).
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confirm that they will accept the return of such persons who have left
their territory.”  Under article 2(1), "The Parties shall ensure that
refugecs and displaced persons are permitted to rerurn in safety, withour
¢isk of harassment, intimidation, persecution, or discrimination,
particularly on account of their ethnic origin, religious belief, or political
opinion." A separate agreement on human rights (annex 6) specifically
protects the right to liberty of movement and residence and requires the
parties to guarantee "to all persons within their jurisdiction” the
protections encompassed by the European Convention for the Protection,
of Human Rights and Fundamental Freedoms and its protocols, the
Genocide Convention, the Geneva Conventions and Additional Protocols
I and II, the International Covenant on Civil and Political Rights and
its protocols, the International Covenant on Economic, Social, and
Cultural Rights, the International Convention on the Elimination of All
Forms of Racial Discrimination, and other instruments that directly or
indirectly support a right to return. In sum, there is ample recognition
in international law that return is the appropriate remedy.

The right to return has been recognized at the regional level as
well. Over a decade ago, the Inter-American Commission on Human
Rights informed Nicaragua that the refusal to allow the return of Miskito
Indians to their ancestral lands upon expiry of the state of emergency
would amount to an impermissible restriction of movement and choice
of residence,’® in violation of the American .Oobﬁnbmom on Human
Rights.!” In the European context, President Lennart Meri of Estonia
noted in an official statement issued on October 3, 1995, the significant
economic and cultural contribution of ethnic Germans to the Baltic
states for the seven centuries of their residence in Estonia, Latvia, and
Lithuania and invited persons who had been ousted pursuant to the Hit-
ler—Stalin pact of 1939, and their descendants, to resettle in Estonia and

take Estonian citizenship. President Meri referred to the right to one's

15 Case 7964, Inter-Am. C.H.R., Report on the Situation of Human Rights of a
Segment of the Nicaraguan Popularion of Miskito Origin, OEA/ser LIV/ILGZ, doc. 26, at
118 (1984); ser Alfred de Zayas, The International Judicial Protection of Peoples and
Minorities, in Peoples and Minorities in International Law 255 (Catherine Brdlmann et al.
eds., 1993).

05 American Convention on Human Rights, supre note 77, art. 22.
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homeland as a "fundamental norm of the European order” and stated

that Baltic Germans would be able to exercise.this right in Estonia.!*

The experience of ethnic cleansing in the former Yugoslavia has

" been a major setback to the effort of the international community to

protect the right to one's homeland. It is hoped that the Dayton peace
accord will be effective in vindicating the right of refugees and displaced
persons to return to their communities.””” On a larger scale, unambigu-
ous affirmation in a multilateral treaty of the right to one's homeland as
a fundamental human right appears necessary. The world community
must repudiate the use everywhere of forced population transfers as a
solution to minority conflicts or as a means of peacemaking. One

_ possibility is a new protocol to the International Covenant on Civil and

Political Rights. Another alternative would be a prohibition on collective
expulsions, which could take the form of a multilateral convention.
Neither approach is likely to put an end to the practice of expulsion as
an instrument of national policy, just as the criminalization and prosecu-
tion under the Nuremberg Charter of waging an aggressive war has not
ended war. Nevertheless, bringing to the attention of the world public
the illegality of mass expulsion may lessen its incidence. The develop-
ments in the Subcommission on Prevention of Discrimination and

" Protection of Minorities give reason for some optimism that such a
_document will be drafted, and the declaration proposed by Special

194
at.7.
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Deutschland — eine Republik der Rene, Der Tagespiegel (Berlin), Oct. 5, 1995,

There are already some discouraging indications. Roane, supra note 128,
reports on ongoing expulsions of nen-Serbs after the Dayton accord was concluded.
Moreover, experts do not expect many refugees to return. Tim Hundley, Fate of Refugees
in Bospia True Test of Dayton Accord, Chi. Times, Dec: 10, 1985, ar 11, available in
LEXIS, Wotld Library, Allnws File {citing an outside figure of 10 percent); Kurt Schork,

" Bosnian Refugees Gei Right of Return — in Theory, Reuters, Dec. 4, 1995, available in

LEXIS, World Library, Alinws File. The press has also reported considerable opposition
on the ground. Ne Yielding Sarajevo, General Vows: Military Commander Mladic Says
Serbs Will Never Submiz io Bosnian Control, L.A. Times, Dec. 3, 1995, at A9, available
in LEXIS, World Library, Allnws File; Scotr Peterson, Disgruntled Serbs around Sarajevo
Threaten Peace as NATO Arrives, Christian Sci. Menitor, Dec. 6, 1995, at 7, available in
LEXIS, World Library, Allnws File; Zoran Radosavljevic, Bosmian Federations Croat
DPresident Quits, Reuters, Dec. 2, 1995, available in LEXIS, World Library, Allnws File.
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Rapporteur Al-Khasawneh'®® could constitute an inital draft. It is also
10 be hoped that the International Criminal Tribunal for the Former
Yugoslavia will obrain personal jurisdiction over and convict those
responsible for the crime of ethnic cleansing, not only those persons who
have carried out aspects of the policy but, more important, its intellectual
authors. .
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Reflections on Homicide

Peter MacKinnon™

Reviewing:

Isabel Grant, Dorothy Chunn, and Christine Boyle, The Law
of Homicide. Scarborough, Ontario: Carswell, 1994, 380 pp.
(looseleaf).

his volume on the Canadian law of homicide is intended primarily
"} for practitioners.! It provides a comprehensive review and analysis
of legal doctrine and illuminates many of the problems found in this
area. Though the book’s focus is doctrinal, its breadth is impressive as
the authors (two of whom are academic lawyers and the third, 2
criminologist) include the perspectives of many disciplines. The result

is a book that should appeal to lawyers and judges, as well as a wide

academic audience.

The authors first address the social reality of homicide. From
the outset they acknowledge a core definitional problem relating to the
domain of their subject: the answers to the questions "what is homi-
cide?" and "which homicides are culpable?” cannot be taken as given
(chapter 1). Different criminological and cultural perspectives influence

196 See supra text accompanying note 78.
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! Ysabel Grant et al., The Law of Homicide (1 994). The reader should note that
pagination in this treatise includes both the chapter and the page number. See infra note
2 for an example.




